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® TOM TAT:Theo quy dinh phap ludt, diéu kién tién de dé toa dn cap c6 tham quyén thu
Iy vu dn tranh chap dat dai “xdc dinh ai la nguoi ¢é quyén sir dung dat” lavuviéc da dugc
hoa gzal tai UBND cap xa khong thanh; Tuy nhién, khi dap iing yéu cau nay nhiéu vu dn
Toa an khong thé gidi quyét vu dn nhanh chong kip thoti dung phap ludt ma phai kéo dai,
xdc minh bé sung, thu thap thém chung cir...Trong cdc ly do dan dén tinh trang trén co ly
do thu tuc hoa glaz tranh chap bt budc tai UBND cdp xd noi c6 dat tranh chdp chwa dwoc
thyc hign dung va co nhiéu bdt cap. Trong pham vi bai bdo nay tac gia phan tich quy dinh
phdp ludt, chi ra ton tai han ché, kién nghi mét sé gidi phdp hoan thién chinh séch phdp
ludt dat dai thoi gian toi.

® Tir khéa: Hoa gidi tranh chdp dat dai, Tranh chap dat dai

® ABSTRACT: According to the law, the premise for a competent court to accept a land
dispute case “to determine who has the right to use the land” is that the case has been
reconciled at the People’s Committee. failed commune level; However, when meeting this
requirement, many cases of the Court could not solve the case quickly and in accordance
with the law, but had to be prolonged, additionally verified, collected more evidences...
Among the reasons leading to this request. The above situation is due to the reason that the
compulsory dispute mediation procedure at the commune-level People’s Committee where
the disputed land is located has not been properly implemented and has many shortcomings.
Within the scope of this article, the author analyzes legal regulations, points out limitations,
and recommends some solutions to improve land law policy in the coming time.
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1. CAN CU PHAP LY XAC PINH Theo quy dinh cta Luat Dét dai nim
TRUONG HOQP QUAN HE PHAP 2013 thi tranh chdp dit dai la tranh chdp vé
LUAT TRANH CHAP PAT PAI PHAI  quyén, nghia vu ciia nguwoi sir dung dat gitia
TIEN HANH THU TUC HOA GIAI hai hodc nhiéu bén trong quan hé dat dai.
TAI UBND CAP XA LA PIEU KIEN  Khai niém tranh chap dat dai nay, duoc hiéu
KHOI KIEN TAI TOA AN theo nghia rong, bao gdm tat ca nhirng tranh
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chap lién quan dén dat dai nhu: tranh chap
vé quyén sir dung ddt, tranh chdp vé quyén
va nghia vu phat sinh trong qud trinh su
dung ddt. Khi phat sinh tranh chip dat dai,
cac bén tranh chap co thé lya chon nhiéu
cach giai quyét (con duong giai quyét) khac
nhau, trong d6 co cach khoi kién ra Toa an
c6 tham quyen giai quyet

Vé phan loai tranh chap dat dai theo
tinh chat phdp Iy cia doi twong tranh chdp
(dat dai), Piéu 203 Luat Dét dai quy dinh
lam hai trudng hop: (1) Tranh chap dat dai
ma duong sy ¢ Gidy chimg nhin hoic
c6 mot trong cac loai gidy to quy dinh tai
Piéu 100 cta Luat dat dai (2) va tranh chap
dat dai ma duong sy khong ¢é Gzay chitng
nhdn hodc c6 mot trong cac loai gidy to quy
dinh tai Diéu 100 cua Luat Pat dai. Tir d6
phan dinh thim quyén va quy trinh thu tuc
giai quyét, hau qua phap 1y.

Ciing theo quy dinh tai Piéu 203 trén,
quy dinh tham quyén cta Toa an trong giai
quyét tranh chép dét dai dugc xac dinh theo
thu tuc trinh tu sau day:

Thir nhdt: Tranh chip dit dai ma
duong su co Giéy chirng nhan hoac c6 mot
trong cac loai gidy t& quy dinh tai Diéu 100
ctia Luat Dat dai da dwoc UBND cdp xd ¢é
ddt tranh chdp hoa gidi khéng thanh thi
duong su c6 quyén khoi kién ra toa an dé
giai quyét.

Thik hai: Tranh chip dit dai ma duong
su khong co Gidy ching nhan hodc khong
c6 mot trong cac loai gidy to quy dinh tai
Diéu 100 cta Luat Dat dai da dwoc UBND
cdp xd c6 dat tranh chdp hoa giai khong
thanh thi duong sy co quyén khoi kién ra
toa an dé g1a1 quyét néu khong nop dorn yéu
cau giai quyet tranh chap tai UBND cép ¢
tham quyén giai quyet tlep theo.

Nhu vay, theo quy dinh nay thi hai
truong hop trén diéu kién “da dwoc UBND
cdp xd c6 ddt tranh chap hoa giai khong
thanh 12 mot trong cac diéu kién tién quyét

dé Toa an cap c6 tham quyén xem xét thy 1y
hay khong thu 1y gidi quyét vu an.

bé giai quyét cu thé cic truong hop,
tinh huong tranh chap dat dai theo luat dat
dai, c6 diéu kién 1a “da dwoc UBND cdp xd
c6 dét tranh chdp hoa gidi khéng thanh” 13
diéu kién thu Iy vu 4n; ngay 05//7/2017 Hoi
dong tham phan Toa an nhan dan Téi cao
d3 ban hanh Nghi quyét sb 04/2017/NQ-
HDTP tai Khoan 2 Diéu 3 Nghi quyét sb
04/2017/NQ-HDTP nhu sau:

“2. Péi véi tranh chdp ai la nguoi ¢é
quyen sir dung dat ma chuwa dwoe hoa giai
tai Uy ban nhén dan xd, phieong, thi tran
noi ¢é dat tranh chdp theo quy dinh tai Diéu
202 Lugdt dat dai nam 2013 thi duoc xdc
dinh la chua cé di diéu kién khéi kién quy
dinh tai diém b khoan 1 Diéu 192 B¢ ludt
76 tung dan sy nam 2015”.

Nhu vay, khong phai moi tranh chip
dat dai glua cac duong su “da duwoc UBND
cdp xd c6 dat tranh chap hoa giai khong
thanh’ 1a mot trong cac diéu kién tién quyét
dé Toa an cap co tham quyen xem xét thu
1y hay khong thu 1y giai quyet vu 4n ma chi
c6 cac quan h¢ tranh chap dit dai nao lién
quan dén xac dinh ai la nguoi cé quyen sur
dung dat méi 1a quan hé phap luat dat dai
can phai hoa giai 1a diéu kién tién dé dé
khoi kién vu an.

2. NHUNG TON TAI TRONG
THUC HIEN QUY DINH THfJ TUC
HOA GIAI TRANH CHAP DAT
DPAI TAI UBND CAP XA TRONG
TRUONG HQP LA PIEU KIEN KHOI
KIEN TAI TOA AN

V& trinh tu thu tuc hoa giai tranh chap
d4t dai tai UBND cép x4 noi c6 dat da dugc
quy dinh tai Diéu 88, Nghi dinh 43/2014/
ND - CP ngay 15/5/2014 vé thi hanh Luat
Pt dai nhu sau:

Bwoce 1. UBND cdp xd ¢ trach nhi¢ém
Zlep nhan don yeu cau giai quyet tranh chdp
dat dai, cir can bg tham tra, xdac minh tim
hiéu nguyén nhan phdt sinh tranh chdp, thu
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thap gidy t0, tai liéu co lién quan do cac
bén cung cap vé nguon goc dat, qud trinh
st dung dat va hién trang sir dung dat;

Buwéc 2. Thanh ldp Hoi dong hoa gidi
tranh chdp dat dai dé thiee hién hoa gidi.
Thanh phan héi dong gom: Chi tich hodc
Pho chu tich UBND la chu tich hoi déng
dai dién UBMTTO cdp xd, t6 trueong to dan
pho doi véi khu viee do thi, truéng thén, dp
doz voi khu vue nong thon; dai dién cia mot
56 hé dan sinh song lau doi tai xd, phuong,
thi trdn biét 1o nguon goc va qud trinh sir
dung doi véi thira dat d6,; can bé dia chinh,
can bg tw phdp cdp xa. Tiwy tirng trweong hop
cu thé, ¢é thé moi thém dai dién Hoi Nong
ddn, Hoi Phu nit, Hoi Cyu chién binh, Dodn
thanh nién Céng san ho Chi Minh.

Buwéc 3. Té chire cuée hop hoa gidi ¢é
sw tham gia ciia cdc bén tranh chdp, thanh
vién Héi dong hoa gidi tranh chdp dat dai
va ngudi ¢é quyén loi, nghia vu lién quan.

Viéc hoa giai chi duoc tién hanh khi
cdc bén tranh chap déu cé mat. Truong hop
mét trong cdc bén tranh chdp ving mdt dén
lan thir hai thi dwoc coi la viéc hoa giai
khong thanh.

2. Két qua hoa gidi tranh chdp dat dai
phdi dwoc ldp thanh bién ban, gom cé cdc
noi dung Thoi gian va dia diém tién hanh
hoa giai; thanh phan tham dw hoa gidi;
1om tat noi dung tranh chdp thé hién ré
vé nguon goc, thoi diém sir dung dat dang
tranh chdp, nguyén nhdn phat sinh tranh
chdp (theo két qua xdc minh, tim hiéu); y
kién cuia Hpi dong hoa gidi tranh chap dat
dai; nhitng noi dung da dwoc cac bén tranh
chdp théa thudn, khéng théa thudn.

Bién ban hoa giai phai co chit ky cua
Chii tich Héi dong, cdc bén tranh chdp ¢
mat tai budi hoa giai, cac thanh vién tham
gia hoa gidi va phdi déng dau ciia Uy ban
nhdn dan cdp xd; dong thoi phdi dwoc giri
ngay cho cdc bén tranh chdp va lwu tai Uy
ban nhén dén cdp xa.

Thuec tién thuc hién luat dat dat dai va
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nghi dinh 43 néu trén tai UBND cdp xa c0
mot sO van dé phap 1y ton tai:

2.1. Ton tgi trong to chirc thuc hi¢n
quy dinh:

+ Xuét phat tir nhan thirc gian don hoa
giai chi dé hoa giai, nén nhiéu UBND cap
xa khong thyc hién viéc tham tra, xdc minh
tim hiéu nguyen nhan phat sinh tranh chép,
thu thap giay to, tai li€u co lién quan do cac
bén cung cap vé ngudn gbc dat, qua trinh
su dung dat va hién trang su dung dat; Do
do, UBND xa khong lam rd va khong co
thong tin vé qua trinh sir dung dat, nguon
géc, khong xéac 1ap van ban ghi nhan hién
trang dét tranh chip.

+ UBND cép xa thanh 14p hoi dong
khong du, dung thanh phan quy dinh;

+ Khi t6 chirc cudc hop hoa giai khong
dung, du thanh phan; ving mit 1an thir nhat
ctia bén tranh chap di 14p bién ban hoa giai
khong thanh.

+ Bién ban hoa g1a1 thanh khong néu
day du dién bién, ndi dung, yéu cau cua
phién hop hoa giai theo quy dinh khoan 2,
Diéu 88, Nghi dinh 43/2014/ND-CP ngay
15/5/2-14 cua chinh phu.

+ V& thoi han hoa giai UBND cép xa
khong thuc hién dung quy dinh trong han
quy dinh 13 45 ngay theo khoan 3 Diéu 202
Luat Dét dai.

2.2. T o“‘l‘1 tai, bit cdp trong quy dinh
phap ludt vé thi tuc hoa gidi:

+ Bdt cdp trong quy dinh ve don yeu
cau va chirng minh quyén yéu cau hoa giai
tranh chap dat dai: V& nguyén tic nguoi
phat sinh tranh chip quyén su dung dat
phai chimg minh yéu céu la c6 can ctr va la
ngudi bi xAm pham vé quyen va loi ich hop
phap trong str dung dat; dong thoi don yéu
cau phai thé hién 16 noi dung nay. Nhung
hién nay céac nghi dinh trén chua quy dinh.

+ Bdt cdp trong quy dinh vé ho so va
trach nhiém Idp ho so hoa giai tranh chdp
dat dai tai UBND cap xd: cac van ban luat
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khéng quy dinh hd so hoa giai tranh chip
phai gom nhirng thanh phan gi, trach nhiém
1ap ho so va quan Iy ho so dan dén hau qua
phap 1y khong c6 du thong tin giai quyét su
viéc. Ttr d6 néu duong sy thuc hi¢n quyén
khéi1 kién tai Toa an sé rat khé khan khi
thuc hién thu 1y hodc s& phai mat nhiéu thoi
gian dé diéu tra, xac minh trong qué trinh
Toa an giai quyét vy an.

+ Bt cdp trong viéc quy dinh bién bdn
khéng hoa gidi dwoc vi ving mat mot trong
cac bén tranh chap va trong truong hop hoa
giai khong thanh chua dugc quy dinh chi tiét.

+ Bat cdp trong quy dinh vé > trdch nhiém
cung cdp ho so hoa gidi tranh chdp dat dai:
Nghi dinh 43 méi chi quy dinh UBND cap
xd c6 tranh nhiém cung cip cho cac bén
tranh chip “bién ban hoa giai” ma khong
quy dinh cung cip tai liéu, hd so giai quyet
tranh chap; do vay c6 vu viéc UBND cap xa
thu thap duoc tai licu hd so vu viéc nhung
tir chdi cung cap cho bén tranh chap dé lam
tai liéu khoi kién vi luat khong quy dinh.

Nhan xét: nhitng han ché, bat cap trén
trong thuc hién quy dinh phap luat vé hoa
giai tranh chap dat dai tai UBND cép xa néu
trén 14 nguyén nhan 1am cho nhiéu sy viéc
tranh chdp dat dai cua nguoi dan gui dén
Toa an khong duoc thu 1y; nhiéu vu 4n da
thy Iy va qua trinh giai quyét thiéu thong
tin co ban ma duwong sy khong tu cung cép
duoc, Tham phan phai ra quyét dinh yéucau
cung cap chimg cir nhu tai liu hd so dit
dai, trich luc thtra dat, xac dinh vi tri tranh
chép. .. 1am kéo dai thoi gian giai quyét. Ca
biét c6 vu an khi co tai li¢u chirng cur xac
minh x4c dinh d6i trong tranh chép, chi thé
khoi kién hodc bi kién khong ding dan dén
vu an bi dinh chi.

3. MOT SO KIEN NGHI HOAN
THIEN QUY PINH PHAP LUAT VA
VIEC THUC HIEN THU TUC HOA
GIAI TRANH CHAP DPAT PAI TAI
UBND CAP XA

3.1. Hoan thién quy dinh phap ludt:

Dé khic phuc cac bat cap cua quy dinh
phap luat da néu chung t61 dé xuat mot so
ndi dung sau day:

Pé nghi Qudc hoi quy dinh Luat Pat
dai giao cho Chinh phu quy dinh quy tham
quyén, quy trinh, thu tuc giai quyét tranh
chap dat dai bang mét nghi dinh riéng biét.
Trong d6 c6 chuong hoa giai tranh chap
dat dai tai UBND cap xd. Noi dung chuong
nay quy dinh vé: nodi dung don yéu cau
gidi quyet tranh chap dat dai, can ctr ching
minh quyén yéu cau hoa giai tranh chap dat
dai cua duong su; quy dinh trach nhiém xac
minh, lap_ hd so hoa giai cia UBND cap X4,
thanh phan ho so; trach nhiém cung cap
ho so cho duong su sau hoa giai; quy dinh
quy trinh hoa giai tranh chap, cac truong
hop hoa giai thanh, khong hoa giai thanh va
khong hoa giai dugc va két qua xac nhén.
Trong d6 quy dinh UBND cap xé phai lam
bao cdo tong hop, quan diém nhan xét danh
gia vé vu viéc theo chirc ning quan lts nha
nuée cia UBND cip xA.

Dé nghi chinh phu quy dinh “Nghj dinh
vé glaz quyét tranh chap ddt dai” phan
hoa giai tai UBND cdp xa phai xac dinh rd
ché tai trach nhiém trong thuc hién cac thu
tuc phap 1y véi cong chitc UBND x4 néu
thuce hién khong ding, khong day du; ché
tai trach nhiém cua duong su trong vu viéc
tranh chip vé cung cp tai liéu, thong tin,
tham gia hoa giai...

3.2. Kién nghi cdc bién phadp nang cao
hiéu qua thyc hi¢n hi¢n thu tuc hoa gidi
tranh chap dat dai tai UBND cap xa

Cap c6 tham quyen can tap trung bdi
dudng k¥ ning hoa giai vé tranh chap dat
dai cho d6i ngli can bd cong chirc cap xa
lam cong tac hoa giai, bao dam ky nang
thuyét phuc, phan tich dé gop phan tao diéu
kién hoa giai thanh tranh chap dét dai tir co
sO; trong truong hop hoa giai khong thanh
lam co s¢ dé duong su khoi kién tai Toa an
cO co sO phap 1y.

Chinh phu va UBND cac tinh phai
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day manh cong tac s6 hoa cac loai ban do,
ho so dia chinh quan 1y dat dai, lién thong
gitta UBND cdp xa, Chi nhanh, Van phong
dang ky dat dai cap tinh huyén, Phong Tai
nguyén va S¢ Tai nguyén va Moi truong dé
thuan loi tra ctru thong tin, xac 1ap trich luc,
sao luc hd so dat dai khi to chirc hoa giai
tranh chap dat dai.

Nha nuéc can cé chinh sach ph1‘1 hop
phat huy vai trd ctia Mat tran T6 qudc cap
xa va cong dong dan cu trong cung cap
thong tin qua vé ngudn gdc thira dat, qua
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