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TRONG CAC HOAT BONG BIEU TRA VU AN HINH SU
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e TOM TAT: B9 luat T6 tung hinh sir (BLTTHS) nam 2015 bé sung nguoi chirng kién la
nguoi tham gia t6 tung. Trong hoat dong t6 tung hinh su, nguoi ching kién mdc di khéng
truec tiép tién hanh cdc hoat ddng t6 tung nhung da gép phan xac dinh sy thdt cua vu dn
chinh xdc, khdch quan. Vai tro ciia nguoi chitng kién dwge thé hién khdc nhau tiyy timg giai
doan 16 tung hinh sw, nhung ¢ giai doan diéu tra, vai tro ciia nguoi chirng kién dwoc thé
hién ré nét va toan dién nhdt. Tuy nhién, hién nay, sy tham gia ciia nguoi chiing kién trong
cdac hoat dong diéu tra vu an hinh su con chiea thuc sw dwoc chit ¥, chwa phat huy hét dwoc
vai tro ciia ngueoi chiing kién trong qud trinh diéu tra vu éan hinh sw. Vi vdy, cdc co quan c6
tham quyén tién hanh cdac hoat déng diéu tra ngodi viéc tdp trung bién phdp, ké hoach, té
chire diéu tra dé thu thap chieng cik nham lam sang t6 vu dn thi bén canh dé phai phdt huy
dwgc vai tro cua nguoi ching kién khi tham gia cac hogt dong diéu tra nham dam bdo két
qud khdch quan khi tién hanh cdc hoat dong diéu tra do.

® Tir khoa: Vai tro cua nguoi chung kién; diéu tra vu an hinh sy; nguoi tham gia to tung.

® ABSTRACT: Witnesses are now considered participants in criminal proceedings under
the Criminal Procedure Code (CPC) of 2015. Although witnesses did not actively engage
procedural actions in criminal cases, they did contribute to accurately and objectively
ascertaining the truth of the case. The role of the witness is depicted differently depending
on the stage of the criminal procedure, but the role of the witness is most clearly and
thoroughly depicted during the investigative stage. However, at this time, the function of
witnesses in criminal investigation activities has received little attention, and the role of
witnesses in the process of investigating criminal cases has not been adequately promoted.
As a result, in addition to focusing on measures, planning, and arranging the investigation
to collect evidence in order to clarify the case, responsible authorities undertaking
investigative operations must also promote their role. the importance of witnesses in
investigative operations in order to achieve objective outcomes when conducting such
investigations.

® Keywords: The role of the witness, criminal investigation, participants in the legal
proceedings.
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ua trinh giéi quyét vu an hinh suy trai

qua céc giai doan khac nhau: Khoi

to diéu tra, truy | to x6ét xir. Moi giai
doan™d tung hinh sy déu giit vai tro quan
trong va gop phan giai quyét vu an khach
quan, ding phap luat. Trong cac giai doan
nay, c6 thé noi rang, giai doan diéu tra vu
an hinh sy 12 quyét dinh trong qua trinh giai
quyét vu an hinh sy khi tat ca tai liéu, chung
clr clia vy an, cic van dé can phai chimg
minh déu dugc cac co quan co tham quyén
ma truc tiép, chu yéu 1a co quan diéu tra,
co quan dugc giao nhiém vu tién hanh mot
s6 hoat dong diéu tra lam lam 6 trong giai
doan nay, chi khi sy that vu an dugc sang
to thi cac hoat dong t6 tung giai doan tiép
theo mai duge tién hanh. Pé dam bao qua
trinh tién hanh cac hoat dong diéu tra khach
quan, minh bach ngoai su tham gia kiém sat
cac hoat dong diéu tra ctia Vién kiém sat
thi BO luat to tung hinh sy quy dinh mdt s6
hoat dong diéu tra phai c6 sy tham gia cua
ngudi ching kién.

Theo quy dinh tai céc Diéu 190, 191,
194, 195, 197, 198, 201, 202, 203, 204
BLTTHS, trong cac hoat dong diéu tra nhu
nhan dang; kham nguoi; kham chd &, chd
lam viéc, dia diém; thu giir thu tin, dién tin,
buu kién, buu pham tai co quan, to chirc
buu chinh, vién thong; kham nghiém hién
truong; kham nghiém tur thi, thuc nghiém
diéu tra phai c6 ngudi chung kién tham dy.
Theo cac quy dinh trén thi nguoi chung
kién 1a nguoi dai dién chinh quyén xa,
phuong khi co quan diéu tra tién hanh céc
hoat dong: kham xét chd &, kham xét dia
diém; 1a nguoi dai dién cua co quan noi
nguoi bi budce td1 lam viéc khi co quan diéu
tra kham xét tai noi lam viéc cua ho; la
nguoi dai dién co quan, t6 chirc buu chinh,
vién thong khi co quan diéu tra tién hanh
hoat dong thu gitr thu tin, dién tin, buu kién,
buu pham tai co quan, t6 chic buu chinh,
vién thong; 13 nguoi tir du 18 tudi trd 1én
cung chd & khi co quan diéu tra tién hanh
kham xét chd &; 1a nguoi cung gidi khi co
quan diéu tra tién hanh hoat dong diéu tra

kham ngudi, xem xét dau vét trén than thé
va la nguoi bat ky chimg kién khi tién hanh
cac hoat dong nhan dang, kham xét chd &,
dia diém, phuong tién, khdm nghiém hién
truong, kham nghiém ttr thi, thyc nghi¢m
diéu tra. Trong truong hop kham xét chd &
ma khong cd mat nguoi d6 va nguoi tir du
18 tudi tré 1én cung chd ¢ hodc kham noi
lam viéc ma khong c6 dai dién cua co quan,
t6 chirc noi nguoi d6 1am viéc, hoac kham
xét phuong tién ma ving mit ngudi chu

s¢ hiru hodc nguoi quan ly phuong tién thi
can phai c¢6 2 nguoi chimg kién tham gia.
Ngoai ra, theo quy dinh tai khoan 2 Diéu
133 BLTTHS nam 2015 thi khi tién hanh té
tung hinh sy ma nguoi tham gia t6 tung co
nhugc diém vé thé chat, tim than hodc vi ly
do khac (bi thuong néng ¢ tay...) ma khong
thé ky vao bién ban thi can c6 nguoi ching
kién va ho c¢6 trach nhiém x4c nhan két qua
hoat dong tb tung hinh sy do (thé hién viéc
ky vao bién ban).

Mic du phép luat t tung hinh sy ghi
nhan vai trd cua ngudi chimg kién trong
cac hoat dong td tung hinh sy néi chung,
hoat dong diéu tra vu an hinh sy néi riéng,
tuy nhién, ngudi chimg kién chua duoc
xac dinh 1a nguoi tham gia t& tung, vi 18
d6, BLTTHS nim 2015 di bo sung nguoi
chtng kién 1a ngu:ol tham gia t6 tung, quy
dinh cu thé quyén va nghia vy, vai tro cua
ngudi chung kién tai diéu 67 va Piéu 176
BLTTHS. Piéu 176 BLTTHS nim 2015
quy dinh: “Ngwoi chitng kién dwoc triéu
tap dé chirng kién hoat dong diéu tra trong
cac truong hop do Bo ludt nay quy dinh.
Ngum' chimg kién ¢ trach nhiém xdc nhén
ngi dung, két qua cong viéc ma nguoi co
tham quyén tién hanh té tung da tien hanh
trong khi minh ¢6 mdt va cé thé néu y kién
cd nhén. Y kién ndy dwoc ghi vao bién ban”.

Theo quy dinh trén, c6 thé thay nguoi
chimg klen 1a nguoi duoc co quan cd thAm
quyén tlen hanh t6 tung yéu cau chimg kién
viéc tién hanh hoat dong diéu tra nham xéc
nhan noi dung, két qua cong viée cac hoat
dong diéu tra ma ngudi c6 tham quyén tién
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hanh t6 tung tién hanh theo quy dinh cua
BLTTHS. Khi thuc hién mot s6 hoat dong
t6 tung nhat dinh, bat budc co quan co tham
quyen tién hanh t6 tung ‘phai moi mot s6
ngudi khong lién quan dén vu 4n tham dy,
ching kién va x4c nhan vé ndi dung, trinh
tu tién hanh, thanh phan tham gia... nham
dam bao cho hoat dong td tung hinh sy dugc
thuc hién minh bach, khach quan.

Nhim dam bao quyén loi cho ngudi
chung kién khi tham gia cac hoat dong t6
tung hinh sy néi chung, cac hoat déng diéu
tra hinh sy néi riéng, Khoan 3, Diéu 67
BLTTHS nam 2015 quy dinh nguoi chu:ng
kién c6 cac quyen sau: “Yéu cau ngu"m co
tham quyen tién hanh té tung bdo vé tinh
mang, swc khoé, danh du, nhan pham, tai
san va quyén, loi ich hop phdp khéc ciia
minh, nguoi than thich cua minh khi bi de
doa; Xem bién ban to tung, dwa ra nhan xét
vé hoat déng td tung ma minh chirng kién;
Khiéu nai quyét dinh, hanh Vi 10 tung cua
co quan, nguoi co tham quyén tién hanh
16 tung lién quan dén viéc minh tham gia
chitng kién; Puoc co quan triéu tdp thanh
toan chi phi theo quy dinh cua phap luat”.
Bén canh do, nguoi chung kién co nghla vu:
“Co mat theo yéu cau cua co quan c6 tham
quyén tién hanh 10 tung; Chu'ng kién day di
hoat dong t6 tung duoc yeu cau; Gitr bi mat
vé hoat dong dieu tra ma minh ching | kién;
Trinh bay trung thuc nhing tinh tiét ma
minh chirng kzen theo yéu cau cua co quan
c6 tham quyén tién hanh t6 tung” (khoan 4
Diéu 67). Pong thoi, BLTTHS di quy dinh
mot sb trudng hop khong duoc 1am nguoi
chtng kién tai khoan 2 Diéu 67 BLTTHS
gom: Ngu’oi than thich cua nguoi bi bude
t01, ngu:0’1 c6 tham quyen tién hanh t6 tung;
nguoi do nhuge diém vé tdm than hoic thé
chat ma khong co6 kha niang nhén thic ding
su viéc; nguoi duoi 18 tudi; co 1y do khac
cho thy nguoi d6 khong khach quan.

Trong quéa trinh tién hanh cac hoat
dong diéu tra, co quan c6 thdm quyén da
chi dong moi ngudi chung kién tham gia
va x4c nhan két qua cac hoat dong diéu tra
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theo quy dinh cua BLTTHS g6p phan giai
quyét vu an hinh sy nhanh chong, chinh
xac, khach quan. Tuy nhién, thyc tién tién
hanh cac hoat dong diéu tra vu 4n hinh sy
cho théy, Va~1n con ¢6 nhirng nhan thac chua
dung dan vé vai trd clia ngudi ching kién,
dan den viéc moi nguoi chimg kién tham
gia t tung khong dung quy dinh phap luét,
mang tinh hinh thirc, thé hién ¢ mot sb
truong hop sau day: truong hgp co quan co
thAm quyén tién hanh cac hoat dong diéu
tra moi nguoi chimg kién tham gia trong
qua trinh kham xét chd ¢, noi lam viéc, dia
diém nhung nguoi chl'rng kién chi ngdi &
mot chd, khong tham gia quan sat qua trinh
kham xét, sau d6 khi co quan c6 thim quyen
kham xét xong thi co quan c6 tham quyén
yéu cau ky vao bién ban kham xét, dan t6i
khi nguo1 bi budc to1 hodc ngudi than thich
ctia ngudi bi bude ti khiéu nai vé két qua
diéu tra, co quan c6 tham quyén lay 161 khai
nguoi ching klen thi gan nhu khong biét
hoac khong nhé vé céc trinh tu, két qua, ndi
dung cac hoat dong diéu tra ma ho tham gia
chung kién; hodc ¢ truong hop sau khi
dd tién hanh cac hoat dong diéu tra hoac
gan két thuc thi nguoi c6 tham quyén tién
moi moi ngudi ching kién tham gia; hodc
truong hop khi tién hanh cac hoat dong diéu
tra & vung bién gid1, hai dao do viéc lién lac
v6i nguoi chimg klen gip nhiéu kho khan,
co quan c6 thim quyén da moi ngudi than
thich ciia nguoi bi bude td1 [am ngudi chung
kién, vi pham khoan 2 Piéu 67 BLTTHS
nam 2015. Ngoai ra, con nhiéu trudng hop
co quan c6 tham quyen moi nguoi chung
kién c6 trinh d6 han ché vé kién thirc phap
luat nén viéc moi ho chung kién dé xéc
nhan két qua diéu tra liéu c6 dam bao khach
quan, chinh xac hay khong, mac du truong
hop nay khong thugc nhiing nguoi khong
dugc chung kiénquy dinh tai khoan 2 Diéu
67 BLTTHS niam 2015 nhung dé xac nhan
vé két qua, ndi dung, trinh ty, thu tuc cac
hoat dong diéu tra doi hoi ngudi ching kién
phai c6 sy am hiéu va kién thirc phap 1y nhét
dinh. Ca biét c6 truong hop hop thic hoda
viéc chung kién théng qua viéc xac nhan
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chir ky trén van ban ma trén thyuc té ngudi
d6 khong tham gia chung kién. Do d6, khi
kiém tra, danh gia két qua noi dung céac hoat
dong diéu tra c6 mau thuan thi khoéng xac
minh dugc ngudi ching kién hodc khong
dung nguoi chimg kién duoc phan anh
trong bién ban...

Xuat phat tir vai trd va thyc tién tham
gia clia nguoi ching kién trong cac hoat
dong diéu tra hinh su, thlet nghi, cac co
quan, ngudi c6 tham quyén tién hanh td
tung v&i tu céch 1a ¢6 quan c6 trach nhiém
va nghia vu ching minh vy an hinh su
phai phat huy vai tro clia nguoi chimg kién
cac hoat dong diéu tra theo quy dinh cua
BLTTHS dé dam sy minh bach, khach quan
cac hoat dong diéu tra do minh thuc hién.
Pé phat huy vai tro cia ngudi chimg kién
trong cac hoat diéu tra vu 4an hinh su, co
quan va nguoi co thAm quyén tién hanh céac
hoat dong diéu tra phai cht ¥ thue hién, giai
quyét tot cac van dé sau day:

Mot la, co quan va ngudi o tham quyén
khi tién hanh cac hoat dong diéu tra phai
hiéu va 4p dung dung quy dinh vé nguoi
ching kién, nim chic nhimg hoat dong
diéu tra ndo can c6 ngudi chimg kién tham
du, khi tién hanh céc hoat dong diéu tra d6
phai moi thanh ph?m, sb luong, doi tuong
nguoi ching kién ding theo quy dinh cua
BLTTHS nim 2015. Nguoi ¢6 tham quyén
cling can nam virng quyén va nghia vu cia
ngudi ching kién dé giai thich, dong vién,
huéng din ho khi tham gia chimg kién cac
hoat dong diéu tra theo yéu cau.

Hai la, khi truc tiép tién hanh cac hoat
dong diéu tra can phai c6 su tham gia cua
nguoi chimg kién, thi tiy tung truong hop
ma co quan c6 thim quyén can chi dong
trong viéc moi nguoi tham gia ching kién
phu hop v&i cong viée, trinh d§ chuyén
mén va tinh than trach nhiém cua ho. Thong
thuong, khi kham xét chd 0 hodc dia diém
cac co quan co thim quyén moi dai dién
chinh quyén dia phuong ching kién xac
nhan thuong 1a Truong Cong an xa, phuong

hodc Pho tru’é’ng Cong an xa, phuong, day
1a nhing nguoi thuong xuyén ap dung va
thuc hién phap luat, c6 sy hiéu biét nhat
dinh vé phap luat noi chung cling nhu hoat
dong diéu tra néi riéng. Ngoal su chung
kién cua dai dién chinh quyén dia phuong
thi d6i véi nhitng truong hop can phai co
su ching kién cua ngudi khac, co quan va
nguoi cd tham quyén phai moi nhitng nguoi
co trinh dJ, chuyén mon, cong tac lién quan
dén linh vuc phap luat, linh vuc tu phap hinh
su n6i riéng va dong thoi nhimg ngudi nay
phai khong thudc nhiing truong hop duoc
quy dinh tai khoan 2, Piéu 67 B0 luat t6
tung hinh su. C6 nhu vy, thi nhitng nguoi
dugc moi chimg kién méi thuan loi trong
viéc tham gia cling nhu phat huy dugc trach
nhiém va nghia vu chirng kién dé xac nhan
vé nodi dung, két qua cac hoat dong diéu tra
clia cac co quan c6 thim quyen.

Ba la, cac co quan va nguoi co tham
quyen khi tién hanh cac ‘hoat dong diéu
tra can phai bao dam quyén loi cho ngudi
chimg kién khi ho thuc hién nghia vu ching
kién cua minh. Pé dam bao cac quyén cho
nguoi ching kién thi trudc hét nguoi <o
thAm quyén phai giai thich day du, quyén,
nghia vu cta ngudi ching kién, khi nguoi
chung kién c6 ¥ kién, khiéu nai phai ghi o
vao trong bién ban, bién ban cac hoat dong
t6 tung can phan anh rd ho tén, dia chi, noi
cu tri cua ngudi chung kién. Bén canh do,
€O quan va ngudi ¢6 thAm quyén can phai
giai quyét kip thoi, dang phap luat nhimg y
kién, quyén loi chinh dang cia ngudi chinh
kién nhu: xac nhan, hd tro thanh toan chi
phi theo quy dinh ctia phap luat hodc trién
khai cac bién phap bao vé d6i v6i nguoi
chtng kién khi nguoi chimg kién bi ngudi
bi budc td61 hoac nguoi than thich cia nguoi
bi budc t0i de doa, ki thi, gdy kho khan khi
tham gia chimg kién.

Bén la, trong truong hop khi can triéu
tap nguoi chung kién lay 161 khai dé giai
quyét kién nghi, khiéu nai vé sy tham gia
ctia nguoi ching kién, co quan va ngudi co
tham quyén can tao diéu kién thuan lgi cho
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nguoi chimg kién. Miac du BLTTHS nim
2015 khong quy dinh nhung c6 thé van
dung quy dinh tai Diéu 185 BLTTHS nim
2015 vé ly 161 khai nguoi lam chimg, trong
d6 phai tuan thil yéu cau cta gidy triéu tap,
thu tuc giao nhan giéy triéu tap, lap bién
ban 14y 161 khai ngudi ching kién.

Ném la, cac co quan c6 tham quyén can
sém ban hanh van ban huéng dan chi tiét vé
nhing ndi dung vudng mic trong thuc tién
lién quan dén ché dinh ngudi chung kién
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