NGHIEN CUU TRAO B

DOI: 10.62829/VNHN.366.65.68

T0I CHIEM 610 TRAI PHEP TAI SAN
QUY BINH TAI BIEU 176 B LUAT HINH SU
NAM 2015

»= DPoan Pic Chinh - Hoang Minh Thiét
Hoc vién Canh sat nhan dan

e TOM TAT: Bai vzet phan tich vé cac ddu hiéu phap ly cua 1o chzem gitr trai phép tai
san quy dinh tai Bleu 176 BLHS nam 2015. Dong thoi néu lén mot so  ddnh gid ciia tac gia
khi nhdn dién vé tji pham nay trong mot s6 tinh hudng thuwc tién c6 nhiéu quan diém khdc
nhau dé cing trao doi, gop phan nang cao hi¢u qua dp dung cac quy dinh cua phap ludt
hinh sw trong cong tac phong ngira va ddu tranh, chong toi pham xdam pham sé hitu néi
chung va tgi chiém giir trai phép tai san néi riéng trong thoi gian toi.
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® ABSTRACT: The article analyzes the legal elements of the crime of unlawful
appropriation of property as stipulated in Article 176 of the 2015 Criminal Code. It also
presents the authors assessments in identifying this crime through certain practical
situations that have sparked differing viewpoints, thereby encouraging further discussion
and contributing to enhancing the effectiveness of applying criminal law regulations in the
prevention and combat of crimes against property in general and the crime of unlawful
appropriation of property in particular in the future.
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Khoan 1 Diéu 176 BLHS nim 2015
quy dinh:

“Ngudi nao ¢d tinh khong tra lai cho
chu s& hitu, nguoi quan 1y hop phap hoac
khong giao ndp cho co quan c6 trach nhiém
tai san tri gia tir 10.000.000 ddng dén dudi
200.000.000 dong hodc dudi 10.000.000
d6ng nhung tai san 1a di vat, 6 vat bi giao
nham hodc do minh tim duge, bt duoc, sau
khi chu s¢ hiru, nguoi quan 1y hop phap
hodc co quan c6 trach nhiém yéu cau nhan

lai tai san d6 theo quy dinh cua phap luat,
thi bi phat tién tir 10.000.000 dong dén
50.000.000 dong, phat cai tao khong giam
git dén 02 nam hodc phat tu tir 03 thang
dén 02 nam”.

Can ctr vao quy dinh tai khoan 1 Piéu
176 BLHS nam 2015, ¢6 thé hiéu: “Chiém
gilt trdi phép tai san la hanh vi ¢é tinh
chiém giit, quan 1y, khong trd lai tai san da
bi giao nham, do tim dwoc, bat dwoc cho
chu so hitu, nguoi quan ly hop phap hodac
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co quan ¢6 trach nhiém khi ¢é yéu cau nhdn
lai tai san do theo quy dinh phap luat”.

Nguoi pham toi ¢6 hanh vi chiém gitr,
quan 1y tai san cua co quan, to chuc, nguoi
khac mot cach trai phép. Trong do, tai san
ma nguoi pham t6i da chiém giir 13 tai san
c6 duoc tai san do bi giao nham hodc do
minh tim duoc, bat duoc. Bi giao nham tai
san la truong hop ngudi pham to1 bi nguoi
khac, co quan, t6 chtrc d3 nham 1an giao cho
tai san, ma khong co bat ctr mot thu doan
gian déi nao dé nguoi khac, co quan, to
chirc giao nham tai san cho nguoi pham t0i.
Tim dugec tai san la truong hop nguoi pham
t01 co duogc tai san bang viéc tim kiém trai
phép. Néu viéc tim kiém tai san mot cach
hop phép thi d6 1a tai san thudc quyén so
hitu ctia nguoi tim duge. Bat dugc tai san 1a
truong hop nguoi pham toi phat hién ra va
cam, gitt lay tai san bi roi, bi bé quén. Neu
tai san bat dugc do nguoi khac, co quan, to
chtrc di tir bo quyén s¢ hiru hop phép cia
minh thi tai san d6 thudc quyén s& hitu cia
nguoi bat duoc.

Tinh trai phép cua hanh vi pham toi
nay thé hién & cho, khi chu so hitu, nguoi
quan 1y hop phép hodc co quan co6 trach
nhiém yéu cau duoc nhan lai tai san do giao
nham do bi roi, bi quén nhung ngudi pham
to1 cd tinh khong tra lai. Néu chua co yéu
cau nhén lai tai san hodc yéu cau do khong
phai do chu s& hiru, nguoi quan 1y hop phap
hodc co quan c¢6 trach nhiém thi chua ciu
thanh t1 pham nay.

1. NHAN DIEN TQI CHIEM GIU
TRAI PHEP TAI SAN TRONG THU'C
TIEN XET XU

1.1. Toi chlem gur trai phep tai san
xam pham den quyén nang nao trong
quyén sé hiru vé tai san?

Pbiéu 158 Bo luat Dan sy nam 2015
quy dinh: “Quyén sé hitu bao gom quyén
chiém hitu, quyén sir dung va quyén dinh
doat tai san cua chu so hitu theo quy dinh
cia lugt”. Chiém hitu 1a viéc chii thé nim
giit, chi phdi tai san mot cach tryc tiép hodc
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gian tiép nhu chu thé c6 quyén ddi véi tai
san . Quyén str dung 1a quyén khai thac
cong dung, hudng hoa loi, loi tirc tir tai san.
Quyén st dung c6 thé duoc chuyén giao
cho nguoi khac theo théa thuan hoac theo
quy dinh ctia phap luat@. Quyén dinh doat
13 quyén chuyén giao quyén so hitu tai san,
tir bo quyén sé hiru, tiéu dung hoic tiéu hay
tai san ®.
Vé ky thuat lap phap, tén diéu luat su
dung thuat ngir “chiém giir trai phép tai
an”, chir khong phai 1a “chiém doat tai
san”. Nhu vay, hanh vi cua ngudi pham
t6i chi xAm pham dén quyén chiém hiru tai
san cua nguoi khac. Nguoi pham t1 mong
mudn nam gi, quan ly tai san mot cach trai
phép, khong muon tra lai tai sdn cho nguoi
khéc theo quy dinh phép luat.

Néu ngudi pham toi ¢6 hanh vi chiém
gilr trai phép tai san, sau do lai khai thac
cong dung, hudng hoa o1, 1¢1 tire tir tai san
d6 mot cach trai phép thi hanh vi cia nguoi
pham ti khong chi dimg lai ¢ viéc chiém
giit trai phép tai san ma con c6 thém déu hiéu
cua hanh vi st dung trai phép tai san theo
quy dinh tai Diéu 177 BLHS nim 2015. Vi
du: A duoc ngan hang B chuyén nham vao
tai khoan ctia minh s6 tién 1a 50 triéu dong.
Ngay 1ap tirc, ngan hang yéu cau dugc nhan
lai s6 tién da giri nham trén nhung A khong
tra lai va da rat s6 tién cho ngudi khac vay
léy 1ai. M6t tudn sau, A moi mang 50 triéu
dong tra lai cho ngan hang. Hanh vi cua A
vira ¢6 dau hiéu cta toi chiém giit trai phép
tai san, vira c6 dau hiéu cua toi st dung trai
phép tai san.

Néu ngudi pham tdi c6 hanh vi chiém
gill trai phép tai san nhung sau do6 thyc hién
cac hanh vi khac dé chiém doat tai san do
thi ngoai hanh vi chiém gitr trai phép tai
san, ngudi pham t6i con c6 thé bi truy ciru
trach nhiém hinh sy vé cac toi pham c6 dau
hiéu chiém doat tai san doc lap khac. Vi du:
A dé quén 01 chiéc dién thoai Iphone X &
ghé d4, mot luc sau A quay lai thi thiy B
dang cam chiéc dién thoai ciia minh. A yéu
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cau, dé nghi duoc nhan lai chiéc dién thoai
ciia minh. B dd dung chan tay khong ddm
da A va de doa néu A con doi lai thi s& danh
cho mot tran, v&i muc dich nham chiém
doat chiéc dién thoai ciia A. Hanh vi cia B
vira c6 diu hiéu cua toi chiém gir trai phép
tai san, vira ¢6 dau hiéu cua toi cuop tai san.

1.2. Truong hop liy tai san tir trén
ngudi da chét

bay la mot trong nhiing truong hop
trén thuc tién c6 nhiéu quan diém trai chiéu
trén phuong dién nghién ciru va thyuc tién ap
dung. C6 quan diém xac dinh, d6 1 hanh vi
trém cdp tai san vi dd 1én lat, bi mat chiém
doat tai san cua nguoi chét (hoic nguoi
thira ké tai san hop phép clia ngudi da chét).
C6 quan diém xac dinh d6 1 hanh vi chiém
gilr trai phép tai san, vi nguoi pham tdi da
c¢6 duoc tai san do bat dugc hodc tim dugc
nhung khoéng giao ndp cho co quan chirc
ning c6 tham quyén, ma chiém giit, quan
1y trai phép tai san d6. Quan diém khac cho
rang, d6 14 hanh vi cong nhién chiém doat
tai san, vi nguoi pham toi khong can ding
thu doan gi dé 14y tai san cua ngudi da chét.

Tac gia cho rang, hanh vi ldy tai san
tir trén ngudi da chét co dau hiéu cua toi
chiém gitr trai phép tai san. Nguoi pham toi
c6 duoc tai san 1a do bt duoc, tim duoc tai
san tir trén ngudi da chét. Viée c6 duogce tai
san do khong phai la trom cip tai san cua
nguoi da chét va cling khong phai 1a cong
nhién chiém doat tai san cta nguoi da chét,
vi nguoi chét khong phat sinh quyén so
hiru. Dong thoi, hanh vi 1dy tai san d6 khong
duoc coi 1a hanh vi chiém doat tai san, ma
chi don thuan d6 1 hanh vi chiém giir 1ay
tai san do minh bat duoc, tim duogc tu trén
nguoi da chét. Song dé truy ctru trach nhiém
hinh sy vé t0i chiém giit trai phép tai san
can phai thoa mén cac diéu kién khac cua
t6i chiém giir trai phép tai san, cu thé: (1)
Tai san chiém giir phai tir 10 triéu dong tro
1én hodc duéi 10 triéu dong nhung 1a di vat,
cb vat, bao vat qudc gia; (2) Phai c6 yéu cau
nhan lai tai san tr cha so hitu, nguodi quan

1y hop phap hodc co quan co6 trach nhi¢m
nhung nguoi da chiém giit trai phép tai san
d6 c6 tinh khong tra lai. Do d6, mot nguoi
ldy tai san tir trén ngudi da chét, nhung sau
khi nguoi thira ké hop phép cta ngudi da
chét hodc chu sé hiru hop phap cua tai san
do6 hodc co quan chirc nang co trach nhiém,
thAm quyén yéu cau duoc nhén lai tai san va
nguoi do da giao nop, tra lai cho nhiing chu
thé trén thi hanh vi nay khong cau thanh toi
pham.

Tuy nhién, thuc tién xét xir cho thdy,
van dé kho dinh toi danh trong truong hop
nay 1a nguoi iy tai san tir trén nguoi da
chét va sau do da tiéu thu tai san do vao
nhirng dong co, muc dich khac nhau. Vi du:
A dang di trén duong thi bat gap B bi tai nan
giao thong va da tir vong. A da lyc soat trén
nguoi B duge 20 trigu déng va mot chiéc
dong ho. Sau do, A ban chiéc dong hé duoc
5 triéu dong va dung tat ca sb tién co duoc
trén dé mua xe may. Hanh vi ciia A s& pham
toi gi?

V61 nhiing phan tich trén, néu A lay sb
tién 20 triéu va chiéc dong ho tir trén nguoi
ciia B mang dén co quan Cong an giao nop
dé tra lai cho nguoi quan ly hgp phap hoac
A mang s0 tai san trén vé nha cat gitr, khi
co quan c6 trach nhi€ém chu s¢ hitu, nguoi
quan 1y hop phap yéu cau dugc nhan lai tai
san thi A dd giao ndp lai sb tai san trén thi
hanh vi ctia A khong ciu thanh toi pham.
Nhung trong truong hop trén, A da tiéu thu
hét s6 tién 1y duogc tir trén nguoi da chét
(ttrc 1a da xuat hién hanh vi chiém doat tai
san) nén khong con 1a hanh vi c6 dau hiéu
ctia viéc chiém gitr trai phép tai san hoic
su dung trai phép tai san. Hanh vi cua A ¢6
déu hiéu cua toi pham mang tinh chét chiém
doat tai san. Trong céc td61 xam pham s& hitu
c6 tinh chét chiém doat (tir Piéu 168 dén
Piéu 175 BLHS nam 2015), viéc dinh toi
danh d6i v6i A vé t6i trom cép tai san (Diéu
173 BLHS) 1a phu hop nhét vé cac du hiéu
phap 1y. Thoi diém A tiéu thy tai san (ban
dong h6 va mua xe ' may) cing chinh la thoi
diém chiém doat s6 tai san lay dugc tir trén
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ngudi da chét va thu doan cbt 16i dé nguoi
pham t01 chiém doat dugc so tai san nay la
1én Iat, bi mat véi chu so hitu hodc nguoi
quan ly hop phap tai san ctia ngudi da chet.
1.3. Ldy tai san ctia nguoi khdc bo lai

Vi du: A danh B vi mau thuan ca nhan.
Do khong dénh tra lai dugc nén B da bo
chay va dé lai chiéc xe may ctia minh. Sau
khi duoi danh B khong duoc, A quay lai,
nhin thiy chiéc xe may ctia B nén da mang
chiéc xe may cia B vé nha. Hom sau, A
mang chiéc xe may ctia B di ban iy tién
ti€u sai cd nhan. Hanh vi ciia A pham t61 gi?

Pay ciing 1a tinh hudng ¢ nhiéu quan
diém danh gia khac nhau trong thuce tlen
xét xir thoi gian qua. Tac gia cho rang, vé
cach nhan dién td61 pham trong truong hop
nay tuong tu trudng hop ldy tai san tir trén
ngudi da chét. Trong tinh hudng trén, A ¢6
duoc tai san do B da bo lai nén A duoc coi
1a bit dugc tai san d6. Viéc A don thuan chi
mang chiéc xe may cua B vé nha dé cat giir,
khong str dung hodc c6 nhitng hanh vi khéc
tac dong gay thiét hai dén chiéc xe cua B,
khi B c6 yéu cAu nhan lai thi A tra xe cho
B thi hanh vi d6 chua cdu thanh to1 pham.
Nhung A d4 mang chiéc xe ciia B di ban lay
tién tiéu sai c4 nhan thi da xuat hi¢n hanh vi
chiém doat tai san va thoi diém A ban duoc
chiéc xe d6 chinh 1a thoi diém A chiém doat
duoc tai san cua B. Do d6, hanh vi cua A ¢6
dau hiéu cua tdi trom cép tai san (Diéu 173
BLHS).

(1). Xem: Piéu 179 B6 luat Dan sy ndm 2015.
(2). Xem: Diéu 189 B6 luat Dan sy nam 2015.
(3). Xem: Diéu 192 B luat Dan sy nam 2015.
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2.MOQT SO KIEN NGHI, PE XUAT

Thir nhat, Hoi dong Tham phan Toa 4n
nhan dan ti cao can ban hanh Nghi quyét
huéng din bd sung vé chuong cac tdi xam
pham s& hiru. Bén canh nhiing ndi dung
d3 dugc hudng dan trong cic Nghi quyét
hoic vin ban phép luat trudc van con hi¢u
luc, can bd sung hudng dan céac trudng hop
d3 duoc trinh bay trén c6 lién quan dén toi
chiém giir trai phép tai san.

Thit hai, trong truong hop chua thé
ban hanh Nghi quyét ngay, Hoi dong Tham
phan Toa an nhan dan t6i cao can nghién
ctru, Iya chon dé ban hanh an 1¢ lién quan
dén truong hop lay tai san tir trén nguoi da
chét va lay tai san do nguoi khac danh roi,
b6 lai nham gitp cac co quan tién hanh t6
tung c6 nhan thirc va duong 16i xtr 1y thdng
nhét trong thuc tién.

Trén day 1a mot s6 két qua nghién ctru
cua tac gia lién quan dén toi chiém giit trai
phép tai san quy dinh tai Diéu 176 BLHS
nam 2015. Nhimng van dé dugc tac gia néu
ra, hién V?ln dang con nhiéu quan diém va
vudng mic trong thuc tién va Iy luén, xin
dugc néu ra dé cung dugc trao doi voi cac
nha nghién ciru va can bd thuc tién. Hy
vong nhitng vin dé nay sém duoc quan
tam, bd sung hoan thién, gop phan nang cao
hiéu qua cong tac phong ngira va dAu tranh,
chdng céac t6i xAm pham s hiru néi chung
va toi chiém giit trai phép tai san trong thoi
gian toi./.



