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VI SAO LUAT M0 BAN HANH
DA PHAI SUA, THAM CHI CHUA THI HANH
CUNG PHAI SUA?

»TS. Nguyén Duy Tuén

° TOM TAT: C6 mot thiee té la, viée xdy du’ng phap luat thuong da co dinh huong ngay
tir dau nhiém ky, cong tdc ra soat phap ludt ciing dugc thuc hi¢n thuong xuyén. Ca bo may
co quan tir Chinh phu dén Quoc hoi déu lam vige trach nhi¢m, tham chi hét sirc vt vd.
The nhung, ludt vica moi thi hanh da phai sira doi, tham chi c6 tru’ong hop chua thi hanh
cing phaz sita. Nhiéu dia phwo’ng nhiéu chwong trinh khéng muon dp dung quy dinh cua
lugt ma lai doi hoi phai c6 co ché chinh sdach ddc thi, khdc ludt... Vay nguyen nhan cua
bat cdp dé la tir ddu? Trach nhiém cia cdc co quan lién quan la thé nao? Gidi phdp khdc
phuc ra sao?...

® Tur khoa: Xay dung phap ludt, lugt moi ban hanh da sia, han ché trong xdy dung ludt,
giai phap khdc phuc...

® ABSTRACT: There is a reality that the law-making process often has a set orientation
right from the beginning of each term, and the review of laws is also carried out regularly.
The entire apparatus, from the Government to the National Assembly, works with a sense
of responsibility, even with great effort. Yet, laws that have just come into effect need
amendments, and in some cases, they even require revision before being enforced. Many
localities and programs are reluctant to apply the provisions of the law, instead demanding
special mechanisms and policies that differ from the law... So where do these shortcomings
originate? What are the responsibilities of the relevant agencies? And what solutions can
be proposed to overcome them?

® Keywords: Law-making, newly enacted laws amended, limitations in law-making,
remedial solutions...
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hiéu luc khong 1au da boc 16 bat cap, thiéu
tinh kha thi, gay kho khan cho viéc &p dung

rong thoi gian gan déy, tinh trang
van ban ludt va quy dinh phap luat
moi ban hanh da nhanh chong phai
chinh stra, bo sung hoac tham chi

huy bo, dang tré thanh mét van dé dang

vao thyc té. Piéu nay khong chi lam giam
hiéu luc ctia hé théng phap luat ma con anh

quan tam trong cong tac xay dung phap
luat & nude ta. Nhiéu quy dinh sau khi co
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huong dén ni€m tin cia nguoi dan va doanh
nghiép.
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Tong Bi thuy T6 Lam di khang dinh
trong ngay khai mac Ky hop thu 8, Quoéc
hoi khoa XV rang: “Trong 3 diém nghen
I6n nhadt hién nay la z‘he ché, ha tang va
nhan lyc thi thé ché la diém nghén ciia diém
nghén. Chat lrong xay dung, hoan thi¢n
phap lugt chua dap vng nhu cau ciia thuc
tién, mot s6 ludgt méi ban hanh da phai sira
doi, cac quy dinh chua thuc su do”‘ng bo, con
chong chéo, nhiéu quy dinh con khé khan,
can tré viéc thiee thi, gdy that thodt, ling
phi cdc nguon lwc, chwa tao méi truong
thue su thudn loi dé thu hit cdc nguén luc
ciia cdc nha dau tw trong va ngoai nudc,

’»

khoi théng nguén lwc & trong dan...”.

Tt thuc té d6, thoi gian qua Thi tudng
Chinh phu da chi dao thanh lap Ban chi dao
ra soat, téng hop tur cac nguon khac nhau
va dy kién trinh Quoc hoi thong qua mot sd
luat va stra doi, bo sung mot so luat. Trong
d6, nhém thir nhat 1a sira doi, bo sung gdm
luat Pau tu, luat Pau tu cong, luat PPP, luat
Doanh nghiép, luat Quy hoach va luat Sua
doi, béosung mdt sd diéu cua 37 luat co lién
quan dé thuc hién luat Quy hoach; noi dung
nay s€ giao B0 KH-DT la co quan chu tri
soan thdo. Nhom thir hai 1a sira d6i luat
Ngén sach nha nuéc, luat Quan 1y thué, luat
quan ly, str dung tai san cong, luat Ké toan,
luat Du trit quoc gia... NOi dung nay s€ giao
B9 Tai chinh la co quan chu tri.

NGUYEN NHAN CUA VIEC
LUAT MOI BAN HANH, THAM CHi
CHUA DUQC THUC THI DA PHAI
SUA POI

Nguyén nhan cha yéu duge cho 1a xuit
phat tir qua trinh soan thao luat con thiéu
su tham van chuyén sdu véi cac dbi tuong
chiu tadc dong, danh gia tdc dong chinh sach
chua day du, va viéc ban hanh luat doi khi
con chay theo t@é'n do hon 1a chat ,lu’qng.
Ngoai ra, mdt s0 quy dinh dugc viét chua
rd rang, dan dén cach hiéu khic nhau va
dé gay tranh cii khi 4p dung. Bén canh do,
su thiéu manh mé trong cong tac tham tra,
giam sat ciia Qudc hoi va cac co quan lién
quan ciing 12 mot yéu td, cung véi ap luc

vé thoi gian va sy phure tap cua cac van dé
quan 1y, khién luat dé boc 16 bat cap khi di
vao cugc song.

1. Thuc tién thay do6i nhanh, nhu cau
phap ludt phat sinh moi: Theo Phé Thu
tuéng Lé Thanh Long, trong cic nim gan
day (dac biét tr 2022-2024), chinh sach
phap luat dugc dé xuit nham tng pho
v6i tinh hinh bién dong lién tuc do dich
COVIDI19, dan dén viéc nhiéu du an luét
dugc bod sung vao chuong trinh xay dung
phap luat ngay sat ky hop Qudc hoi. Tinh
trang nay khién mot s ludt vira ban hanh
d nhanh chéng 16 ra bat cap can chinh sira.
Thue té khac so v6i quan niém ban dau 1a
mot trong nhiing nguyén nhén khién cac
dy an luét can pha1 diéu chinh. Ong cling
cho rang, ngodi van dé nhan sy, yéu to

“tam huyét, trach nhiém, Iong dam mé nghé
nghiép” 1a diéu cdt 161 can duoc phat huy.

2. Han ché trong cong tac xdy dung phap
ludt: ndang lec va chat hmng chira dong déu:
Mac du chuong trinh xay dung phép luat da
duoc xac dinh tir dau nhiém ky va ra soat
thuong xuyén, nhung mot sb dia phuong
va chuong trinh “khéng muén ap dung quy
dinh cta luat ma lai yéu cau co ché, chinh
sach dic thu” - 1am mat di tinh thong nhat va
6n dinh cua hé thong phap luat.

3. Quy trinh soan thdo ludt con yéu:
thiéu tham dinh, danh gid tdc dgng sdu
rong: Vigc soan thao luat hién nay con mot
s6 han ché trong quy trinh: nhiéu dy thao
luat chi 1ay y kién noi b, it c6 tham van
t6i d6i twong chiu tac dong truc tiép, nhu
ngudi dan hodc doanh nghiép. Tir do, xuét
hién tinh trang trién khai luét khong kha thi
trong thyc tién. Bén canh d6, mot s6 ho so
quan trong nhu bao cdo tong két thi hanh
luat, bao cao danh gia tdc dong... tham chi
chua duoc ky hodc dong dau day du - khién
chinh sach dua ra khong phu hgp, khong
dam bao tinh kha thi. Mot sb chuyén gia
dé xuat can phén tach rd bo phan xay dung
chinh sach va bd phan thyc thi, dong thoi
thiét 1ap co ché rang budc trach nhiém néu
van ban phép luat dua ra khong hi¢u qua.
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4. Thiéu s tham gia réng rdi va danh
gia tur bén ngoaz Ngoai cac nguyén nhan
chinh thirc ndi trén, mot s6 y kién cho ring
hé thong xay dung phap luat tai Viét Nam
con thiu sy tham gia da chiéu, chua khai
thac tét tiéng noi tir nguoi dan, cac chuyén
gia doc lap hoac t6 chirc xa hoi, trong khi
doi ngli lam luat khong du manh. ..

5. Sw thiéu manh mé trong cong tdc
tham tra, gidm sdt cia Qudc hoi va cac co
quan lién quan cﬁng 1a mot yéu t6, cung voi
ap lue vé thoi gian va sy phtrc tap cua céc
van dé quan 1y, khlen luat d& boc 16 bat cap
khi di vao cudc sdng.

6. Khi lugt chua duwoc thuc thi da thay
bt cdp, can diéu chinh: Co truong hop
ludt vira ban hanh da boc 16 thiéu sot trong
phéi hop, phan cap, hodc xir Iy hanh vi méi
phat sinh. Vi du, dy thao Lugt 16 tung hanh
chinh_quy dinh: néu ngudi khoi kién vang
mit 1an thir hai khi d3 duoc triéu tap hop 16
thi bi coi nhw tir bo khoi kién, gitp han ché
tinh trang ho@n phién toa kéo dai. Hay trong
Lugt Phong chay chita chdy (swa doi), c6 dé
xudt chuyén tham quyén xtr Iy cong trinh vi
pham tur HO1 dong nhan dan sang Uy ban
nhén ddn cdp tinh vi t6 chiic cii khong du
nang luc phap 1y dé xir Iy nghiém ngit.

Trong d6 c6 mot s6 nguyén nhan cu thé
nhu:

* Chdt lwong cong tac soan thdo va
xdy dung phdp ludt; cu thé 1a:

+ Thiéu sw chudn bi ky lwong: Mot
s6 luat duge soan thao chua du thoi glan
khong phan anh hét thuc tién, din dén viéc
ban hanh cac quy dinh con so sai, chua giai
quyét tri¢t dé cac van de.

+  Thiéu chuyén moén va kinh
nghiém: Nang luc ctia can bd soan thao va
nguoi tham gia xay dung phép luat con han
ché, chua dap Gmg dugc yéu cu cua cong
tac 1ap phap trong bdi canh méi.

+ Thiéu tinh dong bo, thong nhat: Cac
luat mé&i ban hanh c6 thé mau thuin, chong

chéo vo1 cac van ban phéap luat khac, gay
kho khan trong viéc ap dung.
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* Céng tdc tham tra, gidm sdt chwa
hiéu qua:

+ Uy ban tham tra chua phat huy hét
vai tro: Mot s6 Uy ban tham tra ludt con
yéu, chua phat hién va kién nghi kip thoi
nhirng bat cip, sai sot trong du thao luat.

+ Giam sat thyc thi phap ludt con han
ché: Viéc theo doi, danh gia tac dong cua
ludt sau khi ban hanh chua chat ché, dan
dén viéc phat hién bat cap mudn mang.

* Yéu té thwe tién va sw thay doi ciia
xd hgi:

+ Thuc tlen phirc tap va thay doi
nhanh: Yéu ciu cta thyuc tién quan 1y ngay
cang phuc tap, doi héi cac co ché chinh
sach ddc thu, khac voi quy dinh chung cta

luat, dan dén viéc luat moi ban hanh gip
khé khan khi ap dung.

+ Ap luc vé thoi gian: Viéc day nhanh
tién do ban hanh luat d6i khi lam giam thoi
gian nghién ctru, tham dinh, anh huéng dén
chat luong van ban.

Bit cip trong viéc sira luat hién nay

1. Swra luat theo kléu vd viu”, thiéu
dong bé: Viéc sua d01 b6 sung nhiéu khi
chi mang tinh chat do1 pho, theo vu viée ndi
cOm ma chwa xét dén tinh téng thé. Diéu d6
dan dén tinh trang luat sira chd nay nhung
lai xung dot véi quy dinh & chd khac, gay
khoé khan trong ap dung.

2. Thzeu danh gid tdac dong ky luong:
Mot s luat duogce sira trong thoi gian ngan,
thiéu lay ¥ kién rong rai ctia doi tuong chiu
tac dong (ngu:oi dan, doanh nghiép, chuyén
gla) Dan t6i viéc ban hanh luat nhung kho
ap dung, hodc sau khi thuc hién lai phai tiép
tuc stra doi.

3. Long ghép loi ich nhém: Mot s6 quy
dinh duoc sira d6i co6 biéu hién phuc vu
lgi ich nhom, 1am méo mo thi truong, anh
huong quyén loi nguoi dan.

4. Quy trinh lgp phap con hinh thirc: Dy
thao luat nhiéu khi dugc dua ra Quoc hoi
trong tinh trang gap gap, thiéu thoi gian thao
luan, khién chat lugng luat bi anh huong.
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5. Thiéu sw phoi hop giﬁ’a cdac co
quan: Céc bg, nganh khi xay dung, stra
luét con cuc bo chua phdi hop chit chg,
gay. chong chéo, trung ldp hodc mau
thudn gifra cac luat

GIAI PHAP KHAC PHUC

Dé khic phuc tinh trang nay, can nang
cao chat lugng cong tac 1ap phap, ting
cudng lay ¥ kién coéng khai, minh bach
va cai thién nang lyc chuyén mon cua doi
ngt lam lut. Chi khi hé thong phap luat
duoc xay dung mot cach can trong, hop
1y va sat thuc té thi moi dam bao dugce su
6n dinh, cong bang va phat trién bén virng
cho xa hoi.

1. Pam bao tinh tong thé, dong bé khi
stra ludt: Khi stra d6i ludt can ra soat ky hé
thong phap luat lién quan dé tranh xung dot,
mau thuan. Tang cudng su tham gia clia cac
chuyén gia phép 1y, nha khoa hoc trong qua
trinh soan thao.

2. Néng cao chat lwong danh gid tac
déng chinh sach: Phai ¢ danh gia day du
vé tac dong kinh té - xa hoi, méi truong,
chi phi tuan thu, tac dong dén nguoi dan va
doanh nghiép.

3. Minh bach héa quy trinh sita doi
ludgt: Moi du théo stra ludt can cong khai
lay y kién rong rai, tranh viéc 16ng ghép loi
ich nhom. Tang cudng vai tro giam sat cua
Quéc hoi, bao chi, va xi hoi dan su.

4. Cdi tién quy trinh ldp phdp: Giam
tinh trang “ludt khung, luat ong”; quy dinh
1d rang, dé hiéu, d& ap dung. Phan bd thoi
gian hop 1y trong ky hop Qudc hoi dé co du
tho1 gian thao luan, chinh stra.

5. Tang cuong Su"phoz hop lién nganh:
Thiét 1ap co ché phdi hop hiéu qua giira
cac co quan soan thdo luat dé dam bao tinh
théng nhat ctia hé théng phap luét.

Viéc stra d6i luat 1a yéu cau tat yéu,
nhung néu khong lam dung cach s& dan
dén sy thiéu 6n dinh, thiéu minh bach cua
hé thdng phap luat. Can mdt cach tiép can
khoa hoc, dan chu, toan dién trong qua trinh
sta luat, véi trong tdm 1a phuc vu lo1 ich
cong, nang cao hiu luc, hiéu qua quan ly
nha nuéc, tir d6 thuc day su phat trién bén
vitng ctia dit nude.

Trong dé cdn trién khai ngay mét sé
gidi phdp can thiét, gom: Nang cao nang luc
va trach nhiém cta co quan soan thao luét;
Tang cuong vai tro va tinh doc 1ap cua cac
co quan tham tra; Xay dung co ché giam
sat, danh gia tdc dong cua luat mot cach
chit ch&; Can bang giita tinh thong nhat, 6n
dinh cua hé théng phap luat voi nhitng yéu
cau dic thu cua ting dia phuong va ting
thoi diém.

Thuc ra, van dé nhiéu ludt m&i ban
hanh da phai stra 1a van dé khong chi riéng
& Viét Nam ma nhiéu nudc phat trién nhanh
cling gap phai. Tuy nhién, & nudc ta vi¢c do
thé hién 16 hon boi quy trinh con thiéu tham
van rong, phan cap va danh gia chua chat
chg, va sy voi va can thiét nhung “khong
kip” luén 1 nhirng nguyén nhan chinh. Vé
tong thé, giai phap dai han 1a ting cudng
minh bach va thyuc tién trong qua trinh 1ap
phap; giai phap ngin han 1a sira ting luat
cu thé bang cach rd trach nhiém, minh bach
thu tuc va kha thi véi diéu kién thuc té./.
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