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e TOM TAT: Trong qua trinh xay dung Nha nudc phdp quyén xd hdi chi nghza viéc
hoan thién hé théng phdp ludt néi chung va phap ludt hanh chinh noi rieng gm* vai tro
Vo cung quan trong. Phdp ludt hanh chinh la céng cu diéu chinh hoat dong quan Iy nha
nude, gép phan xdy dung bo may hanh chinh hi¢u qua minh bach va phyc vy nhan dan.
Tuy nhién, hién nay hé thong phap ludt hanh chinh ¢ Viet Nam van con ton tai nhu’ng bdt
cdp, doi hoi phaz doc tiép tuc hoan thién dé dap iing yéu cau phat trién ciia dat nude va
hoi nhdp quoc te.

® Tiur khoa:Phap luat hanh chinh, cac yéu t6 cdu thanh, xdy dung va thue thi phdp ludt,
gidi phdp hoan thién hé thong phdp ludt hanh chinh.

® ABSTRACT: In the process of building a socialist rule-of-law state, the improvement
of the legal system in general, and administrative law in particular, plays an extremely
important role. Administrative law is a tool to regulate the activities of state management,
contributing to the construction of an effective, transparent administrative apparatus
that serves the people. However, the current system of administrative law in Vietnam still
contains many shortcomings, which require continued improvement to meet the country s
development needs and international integration.

® Keywords: Administrative law, components, lawmaking and enforcement, solutions for
improving the administrative legal system.
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uoc ta da hinh thanh hé thong
phap ludt (bao gdm hé thong
phap luat hanh chinh) tuwong d6i
dong bo, cong khai, minh bach,
dé tiép can, co ban diéu chinh tét ca cac linh
vuc doi sdng x4 hoi, trong d6 phai ké tdi cac
ban Hién phap, cac luat, bo luat 16n vé dan
su, kinh doanh, thuong mai, hanh chinh,
hinh su, t6 tung, giai quyét tranh chip va
khoang 300 luat, b luat khac dang con hi¢u
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luc; tao nén tang phap ly dé phat trién kinh
té - xa hoi, bao dam quoc phong, an ninh
va hoi nhap qudc té. Tuy nhién, thang than
nhin nhan, cong tdc xay dung va thi hanh
phap luat van con khong it han ché, bét cap.
Mbt sd chu truong, dinh huéng cia Pang
chua duoc thé ché héa kip thoi, day du. Tu
duy xdy dung phap luat trong mot s6 linh
vue con thién vé quan ly. Chat lugng phap
luat chua theo kip yéu cau thyc tién. Con
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¢6 nhitng quy dinh chong chéo, mau thuin,
chua rd rang, can tré viéc thuc thi, khﬁng
thuan loi cho viéc thiic day dél moi sang
tao, thu hut va khoi thong ngudn lyc dau tu.
Viéc phan cdp, phan quyén chwa di manh;
thi tuc hanh chinh con rudm ra, “nhiéu
khuc quanh’; chi phi tuan tha phép luat con
cao. T6 chuc thyc thi phap ludt van 1a khau
yéu; thiéu co ché phan tmg chinh sach kip
tho1t, hiéu qua. Cham nghién ctru, ban hanh
chinh sach, phap luat diéu chinh nhiing van
dé méi, chua tao khuon kho phap 1y thuan
loi dé thic day cac dong lyc tang truong
moi (Trich trong bai viét: “Pgt phd thé
che phdp ludt dé dat nuede vieon minh” cla
Tong Bi thu T6 Lam — Bao dién tir Chinh
phu 04/5/2025).

Pay ciing 1 nhiing yéu cau cap thiét
hién nay trong qua trinh xay dung, sira doi,
hoan thién hé théng phap luat va thuc thi
phap luat.

TONG QUAN VE HE THONG
PHAP LUAT HANH CHINH

H¢ thong phap ludt hanh chinh 1a tip
hop cac quy pham phap luat, nguyén tac
va quy trinh do nha nuéc ban hanh dé diéu
chinh cac quan hé xa hdi phat sinh trong
qua trinh quan ly hanh chinh nha nudc. Hé
thong nay quy dinh t6 chtic va hoat dong
clia cac co quan hanh chinh, quyén va nghia
vu cla cac ¢4 nhan, t6 chic khi trong tac
vo1 bd may nha nudc, cling nhu cac thu tuc
va co ché giai quyét tranh chap hanh chinh.

Hé thong phap luat hanh chinh dugc
céu thanh bai cac yéu tb:

- Quy pham phap ludt hanh chinh: La
nhiing quy tic xir sy chung do nha nudc ban
hanh, x4c dinh & quyén va nghia vy ctia cac
chu thé trong quan hé hanh chinh.

- Nguyén tac phdp ludt hanh chinh: La
nhiing tu tuong chi dao, kim chi nam dé cac
co quan hanh chinh thyc hién chic nang
quan ly mét cach hop phap va hi¢u qua.

- Thu tuc hanh chinh: La quy trinh cy
thé ma cic co quan nha nudc, ca nhan, to

chtrc phai tuan theo khi thyc hién cac hoat
dong hanh chinh.

Pic diém ndi bat cua hé thong phap
luat hanh chinh:

- Phwong phdp diéu chinh ddc trung:
Luat hanh chinh st dung phuong phap
quyén uy — phuc ting, trong d6 nha nudc cé
quyén luc ban hanh va ap dat, con ca nhan,
t6 chtrc phai tudn theo.

- Quan hé quyén lyc: Mbi quan hé
trong phap luat hanh chinh mang tinh bét
binh dflng, mot bén la co quan nha nudc co
quyén luc va mot bén 1a ddi tugng quan 1y.

- Muyc dich: Nham bao dam sy van hanh
thong subt, hiéu qua cia bo may nha nudc,
bao vé loi ich qudc gia va quyén loi chinh
dang cua cong dan, t6 chirc.

Theo quan diém méi, hé théng phap
luat bao gom boén bd phan, néi cach khac
12 ¢6 bdn tru cot trong cAu trac hé théng
phap luat, gom: 1) Hé théng cac vin ban
quy pham phap luat; 2) Cac thiét ché bao
dam cho viéc thuc thi phép luat; 3) To chirc
thi hanh phap luat; 4) Ngudn nhan lyc va
viéc dao tao ngudn nhan luc 1am cong tac
phap luat va nghé lut.

Mot hé thong phap luat hoan thién la
hé théng co di1 bon tru cot noi trén, va diéu
quan trong hon, sy phat trién ctia bon tru
cot éy phai dat dén mot trinh dd nhit dinh,
phu hop va dap tmg cac yéu céu diéu chinh
bang phap luat d6i voi doi song kinh té -
xa hoi, dong thoi, ciing can phai co su phat
trién hai hoa, tuong xung cua ca bon tru cot.
Tuy nhién, van dé quan trong nim & thuc
tién x4y dung va thi hanh phép luat.

Thiee trang hé thong phdp ludt hanh
chinh o Viét Nam hién nay:

Trong nhitng nim qua, hé thong phap
luat hanh chinh & Viégt Nam da c6 nhiéu
chuyén bién tich cuc. Nhiéu dao luét quan
trong d3 dugc ban hanh nhu: Luat T6 chirc
chinh quyén dia phuong, Luat Can bd, cong
chuc, Luat Khiéu nai, Luat Té céo, Luat
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Tiép can thong tin, Luit Xt 1y vi pham
hanh chinh... Hé thong van ban dudi luat
cling ngay cang dugc hoan thién, tao co s&
phép 1y cho hoat dong quan ly nha nudec.

Tuy nhién, trén thyuc té hé thong phap
luat hanh chinh van con mot sd han ché
nhu: Mot sb quy dinh con chdng chéo, thiéu
thong nhat, giy khé khin trong qua trinh
thuc hién; Tinh trang lam dung quyén lyc
hanh chinh van xay ra, anh huong dén quyén
va loi ich hop phap ctua cong dan; Nang luc
thuc thi phéap luat cia mdt bo phan can bo,
cong chirc con han ché; Viée giam sat, kiém
tra, xtr Iy vi pham hanh chinh chua that su
hiéu qua; Co ché bao vé quyén con ngudi,
quyén cong dan trong linh vuc hanh chinh
con yéu.

Thuee 16 hién nay van ton tai nhitng han
ché, bat cdp trong xdy dung va thiee thi phdp
ludt noi chung va phap luat hanh chinh noi
riéng. Cu thé:

TRONG XAY DUNG PHAP
LUAT:

- Thiéu tinh dé‘ng bé va on dinh: Do 1a
su thiéu théng nhat, chong chéo, mau thuin
giita cac van ban phap luat. Nhiéu luat duoc
ban hanh nhung chua kip ap dung da phai
stra d6i hodc bi vo hiéu héa do xung dot
v6i luat khac hoac khong con phu hop thuc
tién. Vi du: Luat Pau tu va Luat Dat dai
thuong xuyén c6 quy dinh khéng théng
nhat vé diéu kién giao dat, cho thué dat, dan
dén lang tang trong qua trinh trién khai.

- Quad trinh xdy dung ludat con mang
tinh hinh thirc: Nhiéu van ban luat duge xay
dung theo hudng “chay theo su ki¢n” hodc

“cap nhat cho kip tién d6” ma chua duoc
khao sat day du, chua lay y kién chuyén gia,
nguoi dan mot cach thyuc chat. Diéu nay dan
dén chét luong lut thip, thiéu kha thi khi
ap dung vao thuc té.

- Anh huwong twr loi ich nhom: Viéc mat
s6 nhom loi ich c6 thé tac dong vao qua
trinh xay dung chinh sach — phap luat 1a
mot thyc té déng lo ngai. Khi lut bi “thiét
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ké” nham phuc vu loi ich cuc bo, né khong
con phan anh dugc y chi chung cua xa hoi,
tir 46 din dén bat cong va mat 1ong tin vao
phap luat.

TRONG THU'C THI PHAP LUAT:

- Thiéu hiéu qud trong t6 chirc thyc
hién: C6 nhitng quy dinh phép luat du ding
dan nhung khong duoc thuc thi day du, do
thiéu hudng dan, thiéu ngudn lyc hodc do
co quan thyec thi thiéu nang lyc, thiéu trach
nhiém. Tinh trang “luat trén troi, do1 dudi
d4t” van con ton tai & mot s6 linh Vuc.

- Thiéu minh bach va céng bang trong
thuc thi: Tinh trang thi hanh phép luat
khong ddng déu, tuy tién hodc phan biét ddi
xtr dién ra ¢ nhiéu noi. Mot hanh vi gidng
nhau nhung c6 noi bi xtr Iy nghiém, c6 noi
bi bo qua, gay tim Iy hoang mang, mét niém
tin cua nguoi dan.

- Tham nhiing, tiéu cuc trong co quan
thuc thi phap ludt: Mot sb can bd trong cac
co quan chtrc nang... bi phat hién c6 hanh vi
nhiing nhiéu, tiéu cuc, tham chi bao che sai
pham. Pay 14 rao can 16n nhat déi voi viéc
bao vé cong 1y va niém tin vao phap lut.

Nguyén nhan chi yéu cua tinh trang
trén 1a: Hé thong phép luat phat trién nhanh
nhung chua duoc ra soat tong thé; Co ché
phéi hop gitta cac co quan 1ap phap, hanh
phap con long 1éo; Nang luc va dao duc
cong vu cta mdt bd phan can bd chua dap
mg yéu cau; Y thirc phap ludt cua nguoi
dan va doanh nghiép con han ché.

Voi rieng hé thong phap ludt hanh
chinh, nguyén nhdn dan dén nhitng bat
cdp con do. Qua trinh xay dung phép luat
thiéu sy phdi hop giira cic co quan; Nang
luc nghién ctru, dy bao va hoach dinh chinh
sach phap luat con han ché; Viéc léy y kién
nguoi dan, chuyén gia trong qua trinh xay
dung phap luat chua thuc chit; Mot sb quy
dinh con mang tinh hinh thire, chua sat thuc
tién; Hé théng phap luat hanh chinh chiu
tac dong 16n tir co ché quan 1y cii va tu duy
bao cap.
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MQT SO VAN PE CAN COI
TRONG TRONG VIEC HOAN THIEN
HE THONG PHAP LUAT HANH
CHINH

- M6t sb quy dinh phép luat hanh chinh
van chua pht hop véi tinh hinh thuc té, gay
kho khan va phuc tap trong qua trinh thuc
hién. Dién hinh nhu nhiing quy dinh vé tha
tuc hanh chinh van phirc tap va ruom ra, gy
khé khan cho ngu:(‘yi dan va doanh nghiép
khi muén lam céc thu tyc dang ky kinh
doanh, xin gidy phép xay dung hay dang ky
dat dai... Bén canh d6, Luat con thiéu tinh
linh hoat trong quy dinh, khong déap img kip
thoi voi cac tinh huéng mdi phat sinh; ¢6
mdt chua phu hop v6i yéu cau phat trlen xa
hoi va kinh té hién dai. Vi du, mot sd quy
dinh lién quan dén thi truong lao dong, thué
va dau tu chua dap ung dugc nhitng thay
doi va yéu cAu méi trong qua trinh quoc té
hoa va hoi nhap. Diéu nay giy can tré va
bét cap cho cac hoat dong san Xuat — kinh
doanh va dau tu trong nude va qudc té.

-Van dé kiém soat quyen luc hanh chinh
can phai dugc tang cu:ong dé bao dam su
cong bang, minh bach va trach nhiém trong
viéc st dung quyen lwc hanh chinh. Néu
thiéu 1am rd quyén va trach nhi¢m cua cac
co quan chinh quyén va d6i ngii quan ly, sé
tao diéu kién cho hién tuong tham nhiing va
lam dung quyén luc gia ting.

- Can cha trong hon nira vige tuyén
truyen pho bién, glao duc phap luét nham
néng cao nhan thirc vé phap luat la can thiét
dbi voi ca cong dan va can bd quan ly dé
bao dam tuan thu va thuc hién cac quy dinh
hanh chinh mdt cach chinh xac.

- Hé théng phap luat hanh chinh can
dap 1’1:ng dt’mg va du cac quyén loi va loi
ich cua cong dan, bao dam sy cong bang,
nhat 13 trong bdi canh chuyen d6i sd hién
nay. Hé thong phap luat can bao dam thong
tin c4 nhan cta cong dan dugc bao mat va
khong bi loi dung; bao dam cho cong dan co
quyén truy cdp vao cong ngh¢ thong tin va
internet, dong thoi dé cao kha nang tlep can
va su dung cong nghé ciia nhom nguoi kho

khin, nguoi yéu thé trong xi hoi. Can xay
dung cac quy dinh va bién phap dé bao vé
cong dan khoi cac tdc dong tiéu cuc tur viéc
st dung cong ngh¢ thong tin, nhu: tan céng
mang, Itra ddo tryc tuyén va vi pham quyén
riéng tu. Tao diéu kién trong viéc to chirc
dao tao va hd tro cong dan dugc dao tao va
hd trg vé viée sir dung cong ngh¢ thong tin
nham nang cao hleu biét va kha ning tham
gia vao x hoi sb..

- Can thuc déy sy minh bach va cong
khai trong qué trinh xay dung, tham dinh va
ap dung phap luat hanh chinh. Cong khai
thong tin cling 14 gitp giam thiéu rui ro
tham nhiing va tao sy tin tuéng cho cac nha
dau tu va doanh nghiép.

GIAI PHAP HOAN THIEN HE
THONG PHAP LUAT HANH CHINH

bé hoan thién h¢ thong phap luat hanh
chinh, can thyc hién mot s6 giai phap sau:

- Ra sodt, sira doi, bé sung hé thong
van ban phdp ludt theo hudng ddng bo,
minh bach, dé hiéu, d& thyuc hién va loai bd
cac quy dinh mau thudn, chong chéo.

- Tang cuong sy tham gia cua nguoi
dan, t6 chirc xa hgi va gi6i chuyén gia trong
qua trinh xay dyng va phan bién phap luat.

- Nang cao nang luc cho doi ngii can
bé, céng chire vé k¥ niang hanh chinh, kién
thure phap luat va dao dtirc cong vu.

- Ung dung céng nghé théng tin trong
quan ly hanh chinh, huéng t61 chinh phu so,
giam thiéu cac thu tuc ruom ra.

- Hoan thién co ché gidm sdt va kiém
sodt quyén lwc hanh chinh, ddm bao quyén
va loi ich hop phap cua cong dan dugc ton
trong va bao vé.

- Pdy manh gido duc phdp ludt, ning
cao nhan thuc phap luat cia toan xa hoi.

- Tang cuong hop tic quoc té dé hoc
hoi kinh nghiém xay dyng va thuc thi phap
luat hanh chinh tién tién.

Bén canh d6, can ting cuong hiéu qua
thi hanh phap ludt trong hé thong hanh
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chinh nha nuwoc, bao gom cac giai phap sau:

- Trong hé thdng phap lut ctia co quan
hanh chinh nha nudc, c6 nhiéu quy pham
quy dinh trach nhi€m cua co quan, td chuc,
nguodi co6 tham quyén phai ban hanh vin
ban huéng dan kip thoi, bao dam dong bo,
théng nhat v6i van ban cap trén, dé to chirc,
ca nhan co6 can ctr phap ly thuc hién.

- Co quan hanh chinh nha nudc, nguoi
c6 tham quyén duoc trao quyén dé hudng
dan 4p dung phap luat phai bao dam tinh
chinh xéc, théng nhat vi vin ban phap luat
cap trén, tuy nhién nhiéu truong hop co
quan, ca nhan ky ban hanh van ban huéng
dan thiéu chinh xac, thiéu théng nhat, gay
kho khin trong to chirc thuc thi, dan téi
nhiéu trudng hop vi pham phép luat do vin
ban hudng din thiéu thng nhat, dong bo.

- Céac co quan quan ly nha nuéc ¢ Trung
uong hoac dia phuong déu c6 nhiém vu ban
hanh van ban hudng dan thuc hién, cu thé
van ban cta cdp trén dé chi tiét hoa cac
van dé thudc tham quyén, phu hop véi dic
diém, dac thu, phu hop chtrc nang, nhiém
vu quan ly cta tirng bg, nganh, dia phuong.
Tuy nhién, thuc tién cho théy, nhiéu van
ban huéng dan thi hanh chuwa duoc ban
hanh ding han, tham chi ng dong kéo dai
do nhiéu nguyén nhan chu quan, khach
quan khac nhau. Can khéic phuc ngay tinh
trang nay.

- Sau khi véan ban quy pham phap luét
duoc ban hanh, viéc xay dung ké hoach dé
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trién khai thyc hi¢n vin ban d6 1a nhiém vu
quan trong, can thuc hién ngay va cling la
nghia vu phai thuc hi¢n.

- Pé thi hanh phép luat trong to chirc
bd may hanh chinh, can dam bao nguén luc
va ngu6n nhén luc dé thuc hién; bao gém:
Cac nguén lyc nhu: vé phuong tién, tai san;
nguon lyc Ve thoi gian, quan h¢, thong tin;
nguon lyc Ve co s& ha tang k§ thuat; ngudn
luc vé ngudn ngan sach cung cip dé duy tri
hoat dong cua Nha nudc, duy tri cac hoat
dong bo tro, tuyén truyén, pho bién phap
luat; bén canh dé con cé ngudn luyc quan
trong 1a con ngudi (ngudén nhan luc), dé
cu thé, thyc thi cac quy dinh phap luat trén
thuc tién. ..

- Tang cudng cong tac thanh tra, kiém
tra va dua ra dé xuét, kién nghi, két luan vé
cac van dé, ndi dung vi pham phap luat, dé
nghi ca nhan, td chuc, don vi dugce thanh
tra, kiém tra khic phuc nhiing yéu kém, sai
pham nhim nang cao hiéu qua quan 1y nha
nuoc.

Hoan thién hé théng phap luat hanh
chinh khong chi 1a yéu cau cép thiét dé
nang cao hi€u qua quan ly nha nude, ma
con 1a yéu to then chét dé xdy dung Nha
nudc phap quyén, bao v¢ quyén con nguoi
va thic day phat trién bén viing. Vi vy,
trong b01 canh dbi méi va hoi nhap qudc té,
can tiép tuc day manh cai cach hanh chinh
va cai thién khung phap 1y theo hudéng hién
dai, minh bach va phu hop voéi thuc tién./.
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