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PHAP LUAT [lUANG CAO THUONG MAI
THUC TRANG VA GIAI PHAP HOAN THIEN

»TS. HA Minh Lam

® TOM TAT: Qudng cdo thwong mai la mét bg phdn thiét yéu ciia nén kinh té thi truong,
g6p phan thic day hoat déng sdan xudt - kinh doanh, mé réng tiéu thu hang héa, dich vu,
d(;ng thoi dinh huong hanh vi tiéu dung va tao dong luc cho canh tranh. Tai Viét Nam,
Ludt Qudng cdo 2012 cing nhiéu vin ban phdp ludt co lién quan, khung phdp ly vé qudng
cdo thuong mai da tu’ng bucc hinh thanh va phat huy tac dung nhdt dinh trong viéc quan
[y hoat dong quang cao. Tuy nhién, trong thuc te trién khai van con ton tai nhiéu bat cdp,
han ché, c¢é thé gdy hiéu nham, lira déi, tac dong tiéu cue dén dao dire, thudn phong my
tuc, suc khoe cong dong,... Bai viét nay nham phan tich co so phdp Iy va thuc trang phap
ludt Viét Nam vé quang cdo thwong mai, chi ra nhwng han ché va nguyén nhén, dong thoi
tham chiéu kinh nghiém quéc té @é dé xuat cdc gidi phap hoan thién.

® Tir khéa: Qudng cdo thiong mai, Ludt Qudng cdo 2012, bdt cdp phdp ludt, hoan thién
phap lugt.

® ABSTRACT: Commercial advertising is an essential component of the market
economy, contributing to the promotion of production and business activities, expanding
the consumption of goods and services, while also shaping consumer behavior and
creating motivation for competition. In Vietnam, the 2012 Law on Advertising, along
with many related legal documents, has gradually established a legal framework for
commercial advertising and produced certain effects in managing advertising activities.
However, in practice, many shortcomings and limitations still exist, which may lead to
misunderstandings, deception, and negative impacts on ethics, traditional customs, and
public health. This article seeks to analyze the legal foundations and the current status of
Vietnam's legislation on commercial advertising, identify its limitations and causes, and,
by referencing international experience, propose solutions for improvement.

® Keywords: Commercial advertising, Law on Advertising 2012, legal shortcomings, legal
improvement.
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KHAI QUAT VE QUANG CAO
THUONG MAI

tro thuc day tiéu thu, canh tranh, hd trg
nguoi tiéu dung tiép can thong tin; nhung

Qudng cdo thiong mai c6 thé hiéu 1a
hoat dong xuc tién thuong mai cta thuong
nhan dé gi6i thiéu hang hoa, dich vu véi
khéch hang. Quang céo thuong mai cé vai

néu khong duoc kiém soat tét co thé gay
hiéu nham, lira ddi, tac dong tiéu cuc dén
dao dtrc, thuan phong my tuc, stic khoe
cong dong,...
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Phap luat quang céo thuong mai ¢
Viét Nam hién nay duogc quy dinh chu yéu
tai Luat Quang cdo 2012 va Luat Thuong
mai 2005, cung céc Nghi dinh huong dan
thi hanh. Luat nay xac dinh nguoi quang
cdo la chu thé ¢6 quyén va nghia vu quang
c40, bao gdm thuong nhan Viét Nam va chi
nhanh thuong nhan nudc ngoai dugc phép
hoat dong tai Viét Nam. Hoat dong quang
cdo phai dam béo tinh chinh xac, trung thuc
vé thong tin hang hoa, dich vu, tudn thi quy
dinh phap luat, dao dtrc va thuan phong my
tuc, dong thoi chiu trach nhiém vé ndi dung
quang céo.

Céc quy dinh chinh lién quan t&i quang
cao thuong mai gom:

- Lugt Quang cao 2012: Quy dinh vé
hoat dong quang cao, san pham quang cdo,
ngu:(n quang cao, ngu:m kinh doanh dich vu
quang cdo, va cac nguyén tic chung vé hoat
dong quang céo.

- Luqt Thuong mai 2005. Giai thich vé
quang céo thuong mai va quyen cua thuong
nhan trong hoat dong nay, nhan manh myc
dich giéi thiéu hang héa, dich vy dé xuc tién
thuong mai.

- Ludt Phong, chdng tac hai cua ruou
bia 2019 - quy dinh cdm quang cdo ruou
vuot do con nhét dinh.

- Cac nghi dinh, thong tw huong dan chi
tiét quy dinh cho ttmg loai san pham dac biét
(thuoc thyc phdm, my pham...), va quy dinh
V€ quang cdo trén mang, quing cdo ngoai
tro1, quang cao truyén hinh...

- Luqt quang cao sua doi (Ludt Qudng
cao 2012 siwa doi) co6 hiéu luc tir 01/01/2026
theo cac du thdo va van ban cap nhat.

Quang cdo thwong mai co cac vai tro:

- Trong nén kinh té thi truong: La cong
cu két ndi gitra nha san xuit - kinh doanh
voi nguoi tiéu dung, gitip thu hep khoang
cach thong tin, nang cao kha nang tiép can
san pham, dich vu; Pong thoi giap thae day
canh tranh lanh manh, khuyén khich doanh
nghiép do1 mabi cong ngh¢, cai tién chat
luong dé khang dinh uy tin thwong hiéu.
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Quang c4o thuong mai cling gop phan phat
trién thi truong dich vy truyén thong, tao
viéc 1am va gid tri gia tang cho nén kinh té.

- Trong diéu chinh hoat dong quang cao
thuong mai: Phap luat Ve quang céo thuong
mai dugc Xay dung nham ba muc tiéu co
ban: Bdo v€ quyén lgi nguoi tiéu dung; Bao
dam canh tranh lanh manh; Bao v¢& loi ich
cong cong.

Trong qua trinh thé hién vai tro trén
thi truong va trong cong dong, Quang cdo
thuong mai phai tuan thu cac nguyen tac
phap ly co ban bao gom: Nguyén tdc trung
thuc va chinh xac: thong tin trong quang cdo
phai phan anh dung sy that vé san pham
dich vu; Nguyén tac minh bach: quang céo
cin phan bi€t rd voi ndi dung bién tap, tranh
quang cao tra hinh; Nguyen tdic khong xam
pham loi ich cong cong cam quang c4o anh
huong den an ninh, stc khoe, dao durc xa hoi;
Nguyén z‘ac trach nhiém. ca doanh nghlep,
nha cung cap dich vu quang céo, va nén tang
trung gian déu phai chiu trach nh1¢rn khi cé
vi pham.

Chii thé tham gia hoat dong quang cao
thuwong mai gom ngudi quang cao va nguoi
kinh doanh dich vu quang céo.

- Chu thé quang cdo co quyen Tu quyét
dinh hinh thirc quang c40, yéu cau thaim dinh
san pham quang cdo, va duoc thong tin vé
quy hoach quang céo. Pong thoi c6 ngh1a
vu: Cung cap thong tin trung thue, chinh xac
vé san pham dam béao chat lu:ong san pham
phu hop n¢i dung quang cao; chiu trach
nhi¢m v€ san pham quéang cao; Va cung cap
tai liu lién quan khi c6 yéu cau.

- Nbi dung quang co bi cdm bao gom
Quang cao hang hoa, dich vu Nha nude
cam kinh doanh, han ché kinh doanh hoac
cAm quang cao; Su dung san pham phuong
tién quang cdo trai voi truyén thong lich
str, van hoéa, dao dirc; Quang cdo thuoc 14,
ruou bia c6 dd con cao, san pham chua
dugc luu thong; Quang cao sai su thét vé
s6 luong, chat luong, g1a cong dung, St
dung hinh anh cua nguol khac ma khong
¢ su dong y; Quang cao nham canh tranh
khong lanh manh.
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Néu vi pham cac quy dinh bi cam, chu
thé quang cdo ¢o thé bi xur phat hanh chinh
v6i muc tién cao, tiy thudc vao mic do vi
pham va Nghi dlnh huéng dan thi hanh;
Hoac co the bi xtr 1y hinh sy voi toi ¢ quang
céo gian dbi” theo B¢ luat Hinh sy néu tai
pham hodc vi pham nghiém trong; hoac ap
dung cac bi¢n phap khic phuc hau qua nhu
thu hdi san pham quang céo vi pham. ..

THUC TRANG THUC THI PHAP
LUAT QUANG CAO THUONG MAI

1. Nhirng mat tich cuec:

Trong nhﬁ’ng nam qua, phap luat quang
cao thuong mai ¢ Viét Nam da dem lai mot
sO két qua déng ghi nhan: (1) Pa hinh thanh
khung phap Iy chuyén nganh. Co hé thong
phap luat twong ddi phat trién, nhiéu van ban
luat, nghi dinh, thong tu hudéng dan day du
cac loai hinh quang c4o, san pham dic thu.
Luét Quang cao 2012 la van ban chuyén biét
dau tién, tao nén tang phap ly tuong ddi toan
dién cho hoat dong quang cao. Cac quy dinh
da xac dinh r6 nguyén tac trung thyc, minh
bach; quy dinh cu thé vé quang céo trén bao
chi, internet, phuong tién giao thong, bang
hi€u ngoai troi; dong thoi quy dinh trach
nhiém cua cac chu the lién quan. Vigc stra
601 phap lut dugc tién trién, dic biét chi y
dén quang cao trén mang, quang cao xuyen
bién gioi. (2) Tang cuong bao v¢ nguoi tieu
dung. Theo do, hé¢ thong phap luat da co
nhitng quy dinh nghiém cam quang céo gian
doi, quang cao thuoc, thuc phém chuc néng
sai sy that. Luat Bao v¢ quyén loi ngu(n tiéu
ding 2023 bd sung cac quy dinh vé trach
nhiém thong tin minh bach trong méi truong
s6, bao vé nguoi tiéu dung trong thuong
mai dién tu. (3) Nang cao tinh minh bach
va trach nhi¢gm cua doanh nghi¢p. Cac quy
dinh phap luét yeu cau doanh nghlep chiu
trach nhiém vé ndi dung quang céo, ké ca
khi thong qua bén trung gian nhu cong ty
truyén thong hodc nén tang tryc tuyen (4)
Tung buoc tiém cgn chudn muc quoc fe.
Nhiéu quy dinh vé quang cdo da dugc ndi
ludt hoa phi hop véi cam két quoc té trong
WTO, CPTPP, EVFTA, dac biét ve bao v¢
nguoi tiéu dung va canh tranh lanh manh.

2. Nhitng han ché, bat cip:

Mic du dat dugc nhiéu két qua hé
thong phap ludt quang cao thu:ong mai o Viét
Nam van con ton tai nhiéu bat cap. Trong do
dang quan tam truge tién la sy phan tan va
thleu dong bod gitra cac van ban luat. Trong
bbi canh chuyen d6i sb, cac hinh thirc quang
cao tryc tuyén qua mang xa hoi, san thuong
mai dién tir, KOLs, livestream ngay cang
phé bién. Nhung Luét Quang cao 2012 chua
¢ quy dinh chi tiét dé diéu chinh cac hinh
thirc nay: Quang cao xuyén bién gigi trén
nén tang Facebook, Google, TikTok hau nhu
chwa bj kiém soat hiéu qua; Quang cdo tra
hinh thong qua KOLs/Inﬂuencers khong gan
nhin “quang c4o” gdy nham lan cho nguoi
tiéu dung; Viéc g& bo ndi dung vi pham trén
cac nén tang sd con phu thudc nhi€u vao co
ché tu nguyén, thiéu quy dinh rang budc
trach nhiém phap 1y.

Mat khac, co ché giém sat va thuc thi
chua hi¢u qua Kha nang giam sat quang cao
tryc tuyén con han ché do thiéu cong cu ky
thuat; Quy trinh xtr ly vi pham mat nh1eu thot
gian, khién quang c4o sai sur that van kip lan
truyen rong rai trude khi bi g& bo. Mirc xtr
phat vi pham quang c4o hién nay chu yéu la
hanh chinh va khong du strc ran de. Mot bd
phéan doanh nghlep, déc biét la doanh nghiép
nho va vira, chua y thirc day du vé nghia vu
phép ly khi t1en hanh quang cdo. Nguoi tiéu
dung cung thiéu k¥ nang nhan dién quang
cdo sai sy that, dé bi anh hudng boi thong tin
thiéu kiém chtng.

M5t s6 biéu hién cu thé ¢ thé théy nhu:
Quang céo sai su that, quang cédo khong
trung thuc; Canh tranh khong lanh manh
thong qua so sanh khong chinh xac hodc so
sanh truc tiép ma khong du can cir phéap luat;
Vi€c giam sat ndi dung quang cao trén mang,
mang xa hoi con han ché; Tinh trang Xu
phat theo ddi, dinh chi quang céo vi pham
con cham, chua dong bo. Khi c6 quang cao
vi pham, hau kiém (sau phat sinh) nhiéu hon
la ngan chan trudce. Sy phan biét gitra quang
cao xuyén bién gio1 véi quang cao trong nudc
chua hoan thi¢n. Nhimg quy dinh v€ thoi
luong, dia diém, hinh thirc quang co ngoai
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troi, bang bién, bang-ron... doi khi mo ho
hodc khong dugc thyc thi dong déu. Quang
cao trén mang xa hoi, quang cao tu dong,
quang cao sir dung influencer, livestream,
quang 4o nham nhém cu thé... Phap luat
moi ¢6 diéu chinh nhung trong thyc t€ viéc
dam bao tuén thu con nhiéu 16 hong. Yéu to
van hoa, dao dirc, tham my it duoc can nhic
ky trong nhiéu truong hop, dan dén phan
cam, gay kho chiu véi cong chung Con ¢6
tinh trang sur dung hinh anh cta ca nhéan, t6
chuc dé quang cao khi chua dugce su dong ¥
cua ca nhan, t6 chtrc do; Vi pham phap luat
Ve canh tranh; Vi pharn thuan phong m¥ tuc;
Ton tai tinh trang quang cdo, ban hang truc
tuyén nhiéu mat hang lién quan dén stre khoe
nhung khong cong b, khong dang ky véi
cac co quan quan ly nha nudc.

GIAI PHAP HOAN THIEN, NANG
CAO VAI TRO, HIEU QUA QUANG
CAO THUONG MAI

Nhin nhén tr thuc tién, dé phap luat
Quang cao thuong mai thuc su phat huy duge
val tr0 va nhiing tac dung tich cyc, can quan
tam to1 cac giai phap thiét thuc sau:

1. Cdn co gidi phap hoan thién phap
luqt ve quang cao thuwong mai nhu: Sta
d6i, bd sung Luat Quang cao 2012. Trong
do, cap nhat khai niém quang céo dé bao
quat cac hinh thic méi trén mdi truong
s0, bao gom quang cdo trén mang xa hoi,
livestream, KOLs/Influencers; Quy dinh 1o
trach nhiém cta nén tang s0: buoc cac nén
tang xuyén bién gidi (Facebook, Google
leTok) phai go bo nhanh chong ndi dung
vi pham khi ¢6 yéu ciu tlr co quan c6 tham
quyén (co ché notice-and- takedown); Bo
sung co ché « quang cdo phai gan nhan”: bat
budc KOLs va cac td chirc, ca nhan thuc
hién quang céo tra hinh phai thong bao 1o
rang do la quang cdo; Hoan thién quy dinh
v€ quang cao dac thu (duoc pham thye
pham chirc ning, my pham) voi yéu cau
chtng minh khoa hoc va co ché hau kiém...

2. Tang cuong nang lyc quan ly nha
nuoc: Xay dung co s6 dir ligu quoc g1a vé
quang cdo dé g1am sat, thong ké va canh
bao sém hanh vi vi pham; Pau tu cong nghé
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giam sat quang cdo truc tuyén, ap dung tri
tué nhan tao (Al) trong phat hién quang céo
sai su that; Nang cao nang luc cho lyc lugng
thanh tra, quan 1y thi tru’(‘)’ng, dac biét trong
ky ndng giam sat quang cao sd. Can mo
rong doi tuong diéu chinh dbi véi phuong
tién quang cao tryc tuyen phan cong o va
chat ché cac co quan c6 tham quyén quan
Iy hoat dong quang cdo tryc tuyén, co
quan chuyen trach g1a1 quyét khiéu nai vé
quang cdo truc tuyén; quy dinh phap luat
v€ nhiing hinh thuc ché tai xur phat vi pham
hanh chinh can nghlem khic hon, thé hién
qua cac quy dinh v€ hinh thirc xtr phat, muc
tién phat bién phap khic phuc hau qua d6i
vO1 cac vi pham phap luat vé quang céo
thuong mai tryc tuyén; bd sung cac quy
dinh vé trdch nhi¢m b01 thuong thiét hai,
bién phap budc ndp lai sb tién bat hop phap
do thyc hién hanh vi phat hanh cac quang
cao thuong mai truc tuyén khong chinh xac,
khong dung su that.

3. Thiic ddy co ché dong quan ly va tu
quan Thanh lap Hoi dong Quan ly quang
cao thuong mai voi sy tham gla cua co
quan quan ly, doanh nghi€ép va hi¢p hoi
nghe nghiép; Khuyen khich céac hi¢p hoi
xay du:ng bd quy tac ing xtr nghé nghiép vé
quang cao (Code of Conduct) theo chudn
qudc té; Tang vai tro cua cac to chure xa hoi
trong giam sat va phan anh vi pham.

4. Tang cuong hop tdc‘quo”’c té: Tham
gia cac mang ludi hop tac vé quan ly quang
cdo xuyén bién gio’i trao doi dir li¢u voi cac
nén tang toan cau; Hoc hoi kinh nghiém tu
cac mo hinh quéc té.

5. Giai phap ndng cao nhan thicc xa
hoi: Pua ndi dung v€ quyén va nghia vu
trong quang cdo vao chu:ong trinh gido
duc, dao tao; T6 chirc cac chién dich truyén
thong nang cao y thirc vé quang cdo minh
bach va trach nhiém xa hoi cua doanh
nghiép; Khuyén khich nguoi tiéu dung su
dung cac kénh phan anh vi pham tao suc
ép xa hoi doi voi quang cao gian d01 Vé noi
dung tuyén truyén, can tuyen truyen day du
cac quy dinh phap luat v€ quang céo thuong
mai; trong do, tap trung vao mot 5O ndi dung
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nhu: Thi hanh phap luat; Tuan thu phap luat;
Ap dung phéap luat.

Di vao nhitng van dé cu thé:

- C6 nhitng dé xuét cy thé nham cai
thién hi€u qua phap luat quang cao thuong
mai, bao vé nguoi tidu dung, thiic day thi
truong minh bach.

- Pinh 16 trach nhiém cua cac bén lién
quan: ngudi quang cdo, dich vu quang céo,
nguoi phat hanh, nén tang s6, nha cung cap
dich vu Internet.

- Thiét 1p co ché hju kiém + tién kiém
(kiém duyé¢t truoc khi phat hanh) cho cac
quang c4o dac thu hodc nhay cam.

- Tang ngudn luc cho co quan quan 1y
Nha nudc (nhu Bo Vin hoa, Thé thao & Du
lich; Bo Y té v6i quang cdo thube; Bo Cong
Thuong) dé thanh tra, kiém tra, xtr phat.

- Sir dung cong nghé dé giam sat quang
cao trén mang xa hoi, livestream, influencer,
cac nén tang xuyén bién gi6i.

- Yéu cau quang céo phai cong khai 16
rang: nguoi dat quang cao, nguoi chiu trach
nhiém ndi dung, cac diéu kién, han ché.

- Tang cuong ché tai dan sy, quy dinh
cu thé bdi thudng cho ngu(n tiéu dung néu
bi thi¢t hai do quang c4o sai 1éch.

- Phuong thuc xtr 1y vi pham phai co
tinh ran de: phat hanh chinh, thu hoi gidy
phép quang cdo, dinh chi hoat dong quang
cdo vi pham.

- Quy dinh 16 hon vé khung gid dugc
phép phat quang cdo nhay cam, tranh gay
phan cam.

TAI LIEU THAM KHAO:

1. Ludt Quang cao 56 1 6/2012/QHI3, 6 hi¢u
luc tir ngay 01/01/2013, stra d6i, bo sung boi
Luat ndm 2018.

2. Luat T) hu"ong mai 2005 (va nhung stra d6i, bo

sung néu c0) lién quan dén quang céo thuong
mai (cac didu vé quang cao, nguoi phat hanh
quang cdo, phuong ti¢n quang cdo, trach
nhiém).

- Quy dinh nghiém viéc quang cao
hudng t6i tré em, san pham nhay cam (thube,
thyc pham chirc nang, m§ pham, v.v).

- bam bao quang cao trong cac di tich
lich sur, khu bao ton, hanh lang an toan giao
thong, moi truong duge kiém soat nghiém
ngat.

-To chire cac chuong trinh tuyén truyén,
dao tao vé quang cdo hop phap, quang cao
trung thyc cho doanh nghié€p, agency quang
c4o, ngudi noi tiéng/influencer.

- Tang cuong vai trd cua nguoi ti€u
dung khuyen khich phan anh vi pham quang
c4o0, xdy dung co ché tiép nhan khiéu nai, xir
Iy minh bach..

Van dé hoan thién phap luat vé quéng
cdo thuong mai ¢ Viét Nam khong chi la yéu
cau phap 1y, ma con 1a dong luc dé phat trién
thi truong minh bach, bén vimng va hoi nhép.
Khi cac giai phap dong b6 duoc trién khai -
tir thé ché, ha tang, cong nghé dén van hoa
x@ hdi - Viét Nam s€ ¢6 co s¢ ving chic dé
vira bao vé quyén loi nguoi tiéu dung, vira
tao moi truong canh tranh cong bang, gop
phan nang cao nang lyc canh tranh quoc g1a
trong ky nguyén s6. Quang cao thu’ong mai
dong vai trd quan trong trong kinh t€ - xa
hoi nhung ciing tiém an nhiéu rai ro néu
phap luét khong duge thyc thi nghiém tac.
Viéc stra doi, hoan thién phap luat la tat yeu
dic biét trong bdi canh quang cao s, quang
cao xuyén bién gidi phat trién manh. Lam
tot cong tac phap luat, thuc thi phap luat va
nang cao y thic cac bén, s& gop phan xay
dung moi trudng quang cdo minh bach, lanh
manh, bdo v€ nguoi ti€u dung va lgi ich
chung cta xa hoi./.

3. Nghi dinh s6 38/2021/NPCP xi phat vi pham
hanh chinh trong linh vuc van hoa, quang céo.

4. Thong tw 10/2013/TTBVHTTDL CUA bO
Vin hod - Thé thao - Du lich quy dinh vé tai
liéu hop phap trong hoat dong quang cao.

5. Tran Thi Hong Nga Dai hoc Luat TP. HCM:
Phap ludt vée quang cdo thuong mai trén mang
Internet tai Viét Nam.
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