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® TOM TAT: Trong boi canh phdt trién kinh té thi truong va hdi nhdp quoc té sau réng,
doanh nghiép déng vai tro quan trong trong viéc thic ddy ting trudng, tao viéc lam va
ndng cao nang lyc canh tranh quoc gia. Tuy nhién, trong qud trinh hoat dong, khéng it
doanh nghiép da vi pham cdc quy dinh phdp ludt, déic biét la trong cdc linh vue nhu thué,
méi truong, lao dong, an toan thwc pham, xdy dung,... Viéc xir 1y vi pham hanh chinh
(XLVPHC) doi véi doanh nghiép la mét cong cu phép Iy quan trong nham dam bao tinh
nghiém minh cua phdp ludt va tao lap moi truong kinh doanh lanh manh. Tuy nhién, thuc
té cho thdy cong tdc dp dung phdp ludt vé XLVPHC hién nay van con nhiéu bat cdp. Badi
viét nay nham phdn tich thuc trang, nguyén nhéan va dé xudt cdc gidi phdp ndang cao hiéu
qua thye thi phap ludt trong linh vuc nay.

® Tir khéa: Phdp ludt Xir 1y vi pham hanh chinh, doi véi doanh nghiép, vi pham quy dinh
phap ludt, Luat Xur Iy vi pham hanh chinh nam 2020.

® ABSTRACT: In the context of market economy development and deep international
integration, enterprises play a vital role in promoting growth, creating jobs, and enhancing
national competitiveness. However, in the course of their operations, many enterprises have
violated legal regulations, particularly in areas such as taxation, environment, labor, food
safety, and construction. Administrative sanctions against enterprises serve as an important
legal tool to ensure the strictness of the law and to foster a healthy business environment.
Nevertheless, in practice, the application of the law on administrative sanctions still faces
numerous shortcomings. This article aims to analyze the current situation, identify the
causes, and propose solutions to improve the effectiveness of law enforcement in this field.

® Keywords: Law on administrative sanctions, enterprises, violations of legal regulations,
Law on Administrative Sanctions 2020.
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THUC TRANG AP DUNG PHAP
LUAT VE XU LY VI PHAM HANH
CHINH POI VOI DOANH NGHIEP

Trong nhitng nim qua, phap ludt vé
XLVPHC d3 duge hoan thién véi nhiéu van
ban quan trong nhu Luat X 1y vi pham
hanh chinh, cac nghi dinh huéng dan xu
phat theo timg linh vuc. Tuy nhién, thuc té
ap dung van con tdn tai mot sd han ché thé
hién 6 mot sb mat sau:

- Vi pham con nhiéu, ché tai chira di
manh: Khong it doanh nghiép cd tinh vi
pham quy dinh vé thué, khai bao khong
trung thyc, trén dong bao hiém xa hoi cho
ngudi lao dong, xa thai vuot quy chuan moi
truong, xay dung khong phép,... Mat khac,
viéc chap hanh quyét dinh xir phat con thap;
c6 trudng hop doanh nghiép chay i, khiéu
nai kéo dai hodc ¢ tinh tri hodn thuc thi.

- Thiéu nhdt qudn trong dp dung phdp
Iudt: Mdi dia phuong, mdi co quan c6 thé
c6 cach hiéu va ap dung khac nhau, dan dén
tinh trang xir phat khong dong déu.

- Thiéu tinh ran de: Muc phat trong
mot sb linh vuc chua du manh dé ran de,
dic biét dbi v6i cac doanh nghiép 16n co
tiém lyc tai chinh; dan dén doanh nghiép dé
tai pham vi cho rang c6 vi pham thi lg1 ich
van 16n hon nhiéu so véi muc bi phat.

- Thiéu minh bach, cong khai: Mot sb
vu xu phat khong dugc cong bd rong rai,
khién nguoi dan va doanh nghiép thiéu
thong tin, khong dii strc lan toa vé gido duc
phép luat.

'MOT SO KHO KHAN, VUONG
MAC:

Viéc ban hanh Luét stra doi, bd sung
mot s6 diéu cua Luat X 1y vi pham hanh
chinh nam 2020 va Nghi dinh s6 118/2021/
ND-CP ngay 23/12/2021 cta Chinh phu
quy dinh chi tiét mot s6 diéu va bién phap
thi hanh Luat Xur Iy vi pham hanh chinh
da danh dau mot budc phat trién méi trong

xdy dung va hoan thién phap luat vé xir ly
vi pham hanh chinh néi riéng va hé thong
phap luat Viét Nam n6i chung. Theo do, da
hoan thién céc co ché, chinh séach, trinh tu,
tha tuc trong phap luat vé xr 1y vi pham
hanh chinh va khic phuyc t6i da nhitng han
ché, bt cép trong cac quy dinh cia Luat
Xu 1y vi pham hanh chinh 2012 va céc van
ban hudéng dan thi hanh, gop phan bao dam
hiéu luc, hi€u qua cua cong tac thi hanh
phép lut vé& xir Iy vi pham hanh chinh trén
thuc té. Tuy nhién, trong qud trinh nghién
citu, trién khai c6 thé thdy mét sé quy dinh
ciia Ludt con nhitng khé khan, vieong mdc
nhuw sau:

- Theo quy dinh tai khoan 5 Diéu 58
Luat Xt 1y vi pham hanh chinh nam 2012,
dugc stra ddi, bod sung tai khoan 29 Diéu
1 Luat stra doi, bd sung mot s6 diéu cua
Luat Xu ly vi pham hanh chinh 2020 thi:
“...truong hop vi pham hanh chinh khong
thudc tham quyén xir phat cia ngwoi ldp
bién ban thi bién ban va cac tai lieu khac
phai dwoc chuyén cho nguoi ¢é tham quyén
xir phat trong thoi han 24 gio ké tir khi ldp
bién ban, tru truong hop bién ban vi pham
hanh chinh dwoc Idp trén tau bay, tau bién,
tau hoa”. Theo quy dinh trén thi thoi gian
24 gid 1a thoi han lién tuc (ca gid hanh
chinh va ngoai gio hanh chinh, ngay nghi,
le) Tuy nhién, trong truong hop nguoi co
thaAm quyén lap bién ban vi pham hanh
chinh vao ngay nghi, 1&, tét thi viéc chuyén
bién ban va hd so dé nghi ngudi co tham
quyén xir phat s& gap kho khin, trong khi c6
nhirng hanh vi vi pham néu khong 1ap bién
ban vi pham hanh chinh ngay thi viéc tim
dbi twong dé 1ap bién ban 1a rt kho.

- Piém b khoan 4 Diéu 126 Luat Xu ly
vi pham hanh chinh 2012 dugc stra d6i, bo
sung tai khoan 65 Diéu 1 Luat sira ddi, bd
sung nam 2020 quy dinh “Hét thoi han 01
nam, ké tir ngay théng bdo lan thir hai néu
nguoi vi pham, chu so hitu, nguoi quan ly
hodic nguoi st dung hop phdp khéng dén
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nhan thi trong thoi han 05 ngay lam viéc,
nguoi ¢é tham quyén phdi ra quyét dinh
tich thu tang vat, phwong tién vi pham hanh
chinh”. Quy dinh nhu trén sé dan dén mot
s6 trudong hop khi hét thoi han 01 nam thi
mot sb hang hoa 1a tang vat, phuong tién vi
pham hanh chinh c6 thé s& hét han str dung
hoac bi hu hong, gay kho khan trong qua
trinh xir Iy trong thuyec tién.

- Tai Piéu 9 Luat Xir Iy vi pham hanh
chinh 2012 quy dinh c6 08 tinh tiét giam
nhe. Tuy nhién, cac tinh tiét giam nhe
phan 16n con quy dinh kha chung chung,
dinh tinh va chua c6 vin ban hudng dan
cu thé vé ap dung cic tinh tiét giam nhe
trén thuc t& nhu: “Ngwoi vi pham hanh
chinh da co hanh vi ngan chan, lam giam
bot hau qua cua vi pham hodc tw nguyén
khdc phuc hdu qua, boi thwong thiét hai”;
“Nguwoi vi pham hanh chinh da tw nguyén
khai bdo, thanh thdt hoi 16i; tich cuwc gitip
do co quan chirc nang phat hién vi pham
hanh chinh, XLVPHC”...Do d0, khi can ctr
cac quy dinh noi trén, nguoi c6 tham quyén
XU phat c6 tam ly “s¢o sai” nén khong ap
dung cho “an toan”, déng thoi dan dén tinh
trang thiéu thong nhat trong viéc ap dung
quy dinh cua phap luat.

- Khé cudng ché xik phat: Giira cac van
ban quy dinh vé XLVPHC con chdng chéo,
mau thudn, trung lip, gay kho khin cho
co quan xu ly. Vi du Nghi dinh 105/2017
ctia Chinh phu quy dinh vé san xuét ruou
da khong con bat budc thuong nhan phan
phéi, ban ruou phai c6 ning luc tai chinh
dam bao cho toan bo hé théng phan phdi
cua doanh nghiép hoat dong binh thuong.
Trong khi Nghi dinh 185/2013 (sira do6i, b6
sung bang Nghi dinh 124/2015) van ton tai
viéc xtr phat hanh vi nay. Viéc cudng ché
thi hanh quyét dinh XLVPHC ciing gip
nhiéu khé khin: Co quan quan 1y thuong ap
dung bién phap cudng ché khau trir tién, ké
bién tai san nhung gip kho khi d6i tuong
bi cudng ché khong cung cap thong tin vé
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tai khodn hodc c6 tai khoan nhung khong
c6 tién trong tai khoan. K& bién tai san thi
khéng c6 tai khoan gi dé ké bién vi tru so,
trang thiét bi, phuong tién kinh doanh déu
thué, muon.

- Kho khan trong viéc xac dinh chu thé
vi pham la doanh nghiép hay cd nhdn: Trong
nhiéu truong hop, hanh vi vi pham xay ra
trong hoat dong ctia doanh nghi¢p nhung do
ca nhan thyuc hién (giam ddc, nhan vién...),
gay kho khan cho viéc xac dinh dung chu
thé chiu trach nhiém hanh chinh. Viéc nay
khong chi anh huong dén tinh chinh xéac
trong x{r phat ma con anh huéng dén quyén
loi va nghia vu cta céc bén.

- Thiéu co so dir liéu théng tin phuc
vu xit Iy vi pham: Co so dit lidu qudc gia
vé xir 1y vi pham hanh chinh d6i vi doanh
nghi¢p hién van chua dugc xay dung day
du va dong bo. Viéc tra clru thong tin tién st
vi pham ctia doanh nghi¢p con thu cong, roi
rac, gdy kho khan cho viéc xur 1y tdi pham
hodc 4p dung tinh tiét ting ning/giam nhe.

- Khé nép phat nhiéu lan: Theo khoan
1 Piéu 79 Luat XLVPHC thi mot trong
nhirng diéu kién dé duogc ndp phat nhiéu lan
1a bi phat tién tir 20 triéu dong trd 1én d6i
v6i ca nhan, tir 200 triéu dong trd 1én ddi
v6i to chirc. Pon dé nghi cta to chiic phai
dugc xac nhan cua co quan thue quan ly
tryc tiép hodc co quan, to chire cap trén tryc
tiép. Nhung trong thuc té c6 nhiéu truong
hop vi pham 14 t6 chirc ¢6 kho khin, khong
thé dong tién phat mot 1an va ty nguyén xin
ndp phat nhiéu 1an nhung s6 tién phat it hon
mirc quy dinh (tr 100 triéu dén 200 triéu
d6ng) nén khong duoc nop phat nhiéu lan.
Mit khéac, nhiéu truong hop du diéu kién
nop phat nhiéu lan vé s6 tién phat (trén 200
triéu déng) nhung gap kho khin trong vigc
xac nhan cta co quan thué. Thyc tién chua
thiy truong hop ndo dugc co quan thué
x4c nhan 14 t6 chirc c6 kho khin ddc bit
vé kinh té. Van dé nay anh hudéng dén ti 16
chap hanh quyét dinh x&r phat VPHC.
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- Han ché trong nang lc, chuyén mén
ciia nguoi cé tham quyén xir phat: Khong
it truong hop cén bo, cong chure duoc giao
nhiém vu xt 1y vi pham hanh chinh nhung
chua dugc dao tao chuyén sau hodc chua
c6 day du k¥ ning phép 1y, dan dén viéc ap
dung sai quy dinh, ban hanh quyét dinh xir
phat khong dung tham quyén hoic sai vé
hinh thtrc, ndi dung.

Trén day 1a mot s6 kho khin, vudng
mic trong quy dinh ctia Ludt Xt 1y vi pham
hanh chinh 2012 (stra ddi, bd sung nim
2020). Cac co quan c6 thAm quyén ¢ Trung
wong can tiép tuc nghién ciru dé co giai
phap khéac phuc nhiing ton tai trén, ra soat
dé tham muu stra doi, b6 sung cho phu hop,
dam bao kha thi nham hudéng téi hoan thién
phap luat vé linh vyc nay, dap tng tét hon
nita yéu cau quan Iy Nha nuéc, gitt viing an
ninh chinh tri, trat tu an toan xa hoi trong
giai doan hién nay.

PE XUAT CAC GIAI PHAP NANG
CAO HIEU QUA AP DUNG PHAP
LUAT VE XLVPHC POI VOI DOANH
NGHIEP

Tir nhitg kho khin, vuéng mic néu
trén, dé t6 chire thuc hién c6 hiéu qua phap
luat vé xur 1y vi pham hanh chinh néi chung
va trong doanh nghiép noéi riéng, nén chang
can ting cuong thuc hién dong bo cac giai
phap sau:

1. Hoan thién hé thdng phap luat: Can
ra soat nhitng qui dinh khong phu hop,
thiéu chit ché, bat cdp trong cic van ban
phép ludt vé xr phat vi pham hanh chinh
trén cac linh vyuc dé tir d6 c6 y kién dé xuit,
kién nghi dén co quan cap trén diéu chinh,
stra d6i cho phu hop nham hoan thién hé
thong phap luat, dam bao tinh kha thi. Dac
biét, dé nghi stra doi, bod sung cac quy dinh
lién quan dén tham quyén xir phat, trinh
tu, thu tuc xu phat vi pham hanh chinh
nham rat ngan thoi gian, don gian hoa tha
tuc, tao thuan loi cho viéc ap dung phap

luat cua cac luc lugng chirc nang co tham
quyén xu phat.

2. Tang cuong nang luc cho doi ngi
thuc thi: Tang cudng cong tac dao tao, boi
dudng, tap huan cic vin ban quy pham
phép luat va cac van ban nghiép vu chuyén
nganh, tap trung vao cong tac xu phat vi
pham hanh chinh va ap dung cac bién phap
xtr 1y hanh chinh cho ddi ngli quan ly va
truc tiép lam cong tac xir Iy vi pham hanh
chinh.

3. Xay dung co so dit lidu dién tir vé xir
Iy vi pham hanh chinh dé phuc vu tra ctu,
theo ddi, ho tro viée ra quyét dinh xtr phat
chinh x4c.

4. Cai céch thu tuc hanh chinh trong thi
hanh quyét dinh xtr phat, ting cudng cac
bién phap cudng ché hiéu qua, co su phdi
hop lién nganh.

5. Pam bao du ngudn lyc vé diéu kién
co s& vat chat, nhan luc cho cong tac xu
phat vi pham hanh chinh, dac biét 1a kinh
phi mua sim cac thiét bi chuyén dung can
thiét phuc vu cho viéc xac dinh hanh vi vi
pham 1am co s& ra quyét dinh xt phat. ..

6. Thuong xuyén kiém tra, don doc
viéc to chitrc thi hanh phap ludt vé xir ly
vi pham hanh chinh, xur Iy nghiém cac cé
nhan, don vi c6 hanh vi vi pham, dé xay
ra sai sot, han ché theo quy dinh; ning cao
vai tro, trach nhiém cta nguoi ding dau co
quan cia nguoi c6 tham quyén xir phat vi
pham hanh chinh.

7. Nang cao trach nhi€ém va hiéu qua
phéi hop giita cac S&, nganh trong cong tac
quan 1y va xtr phat vi pham hanh chinh, kip
thoi thao g& kho khin, vudng mic phét sinh
trong thuc tién. Can xay dung Quy ché phdi
hop trong cong tac xtir phat vi pham hanh
chinh.

8. Nang cao tinh minh bach va cong
khai trong xur phat: Cong bo cong khai cac
quyét dinh x1r phat trén cong thong tin dién
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tor cua co quan churc nang. Xay dung co s&
dit lidu vé vi pham hanh chinh cua doanh
nghiép dé phuc vu quan 1y rai ro. Piéu
chinh mirc xir phat pht hop véi tinh chat,
muc do vi pham va quy mo doanh nghiép.
Ap dung cac bién phap bo sung nhu dinh
chi hoat dong, thu hoi gidy phép, budc cai
chinh cong khai,... Can c6 hudng dan chi tiét
vé cach xac dinh tinh tiét ting niang, giam
nhe; 1am ro cac khai niém “dac biét nghiém
trong”, “c6 nhiéu tinh tiét phirc tap”; quy
dinh cu thé vé viéc xir ly tién ndp phat khi
quyét dinh xir phat bi huy bo... Can su vao
cudc déng bo cua ca hé théng chinh tri, su
phéi hop chit ché giita cac cdp, cac nganh
va dic biét 12 viéc hoan thién hé théng phap
luat trong linh vuc nay.

9. Tuyén truyén, phd bién phap luat
dén doanh nghiép dé nang cao nhan thuc
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va y thirc chdp hanh phap luat; dong thoi
d6i mdi ndi dung, hinh thirc tuyén truyén
cac quy dinh vé xur Iy vi pham hanh chinh
dam bao phu hop véi timg nhom doi tuong
& cac khu vuc khac nhau, nhim nang cao
nhan thirc va y thirc tuan thu phap luat cua
nhan dan.

Xa 1y vi pham hanh chinh dbi véi
doanh nghiép 1a mot linh vuc phap ly phu’c
tap, chiu su tac dong ctia nhiéu yéu t6 tu’
quy pham dén thuc tién. Nhitng vudng mic,
bat cap hién nay dang anh huéng dén hiéu
qua quan ly nha nudc cling nhu méi truong
dau tu, kinh doanh. Viéc hoan thién phap
luat va nang cao ning lyc t6 chirc thi hanh
13 yéu cau cap thiét dé dam bao tinh nghiém
minh, céng bang va hiéu qua trong xu 1y vi
pham hanh chinh déi v6i doanh nghiép./.



