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® TOM TAT: Trong béi canh phdt trién kinh té - xd héi va héi nhdp quoc té ngay cang
sau rong, hoat dong ddu thau déng vai tro dic biét quan trong trong viéc sir “dung c6 hiéu
qud cdc nguon von dau tw, bao dam tinh minh bach, canh tranh va céng bang trong qud
trinh lya chon nha thau. Tai Viét Nam, Ludt Bau thau la mot trong nhitng céng cu phap Iy
chit yéu nham diéu chinh cac hoat dong mua sam, dau tw ciia Nha nuée, gop phan nang
cao hiéu qua quan Iy tai chinh cong va phong chong tham nhiing, lang phi. Luat Bau thau
nam 2023 (thay thé Ludt Pau thau 2013) duwoc ban hanh da danh ddu mét bude tién quan
trong trong viéc hoan thién khung khé phdp Iy vé dau thau, hiedng t6i muc tiéu minh bach,
hiéu qua va phit hop hon véi thong 1é quoc té. Tuy nhién, viéc trién khai va thuwce thi Ludt
Pdu thdu (2023) trén thiee té van dang doi mdt véi nhiéu khé khan va théach thire, nhw vin
dé vé nang lic ciia cac bén tham gia, co ché giam sdt, ciing nhw tinh thong nhdt trong hé
thong phap ludt lién quan... Bai viét ndy tdp trung phdn tich nhiing ndi dung co ban ciia
Ludt Pdu thau (2023), ddnh gid thiee tién thi hanh trong thoi gian dau dp dung, dong thoi
dé xudt mét s6 dinh hudng va gidi phdp nham hodan thién phdp ludt, bdo dam Ludt Pdu
thau thuwce sw tré thanh cong cu hivu hiéu trong qudn 1y va phat trién kinh té - xd héi ciia
ddt nuc.

® Tir khoa: Ludt Pdu thau 2023; céng cu phdp Iy; bdo dam tinh minh bach, canh tranh
va cong bang.

® ABSTRACT: In the context of increasingly deep socio-economic development and
international integration, bidding activities play a particularly important role in the
efficient use of investment capital, ensuring transparency, competition, and fairness in
the contractor selection process. In Vietnam, the Law on Public Procurement is one of
the main legal instruments regulating the State'’s procurement and investment activities,
contributing to enhancing the efficiency of public financial management and preventing
corruption and waste. The 2023 Law on Public Procurement (replacing the 2013 Law on
Public Procurement) marks a significant step forward in completing the legal framework
for public procurement, aiming for greater transparency, efficiency, and alignment with
international practices. However, the implementation and enforcement of the 2023 Law
on Public Procurement still face many difficulties and challenges, such as the capacity
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of participating parties, supervisory mechanisms, and the consistency of the related
legal system... This article focuses on analyzing the core contents of the 2023 Law on
Public Procurement, assessing the early-stage implementation experience, and proposing
directions and solutions to improve the law, ensuring that the Law on Public Procurement
becomes an effective tool in managing and developing the countrys socio-economic

activities.

® Keywords: 2023 Law on Public Procurement, legal instrument, ensuring transparency,

competition, and fairness.
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TONG QUAN VE PAU THAU

Pdu thau 13 qua trinh lya chon nha
thau dé ky két va thyc hién hop dong cung
cap dich vu tu van, dich vu phi tu van, mua
sam hang hoa, xay lip; lya chon nha dau
tu dé ky két va thuc hién hop dong du an
dau tu theo hinh thirc ddi tic cong tu, dy 4n
dau tu co sir dung dat trén co sé bao dam
canh tranh, cong bﬁng, minh bach va hi¢u
qua kinh té. N6i mot cach don gian, déu
thau 1a qua trinh bén moi thau Iya chon nha
thau (hodc nha dau tw) dap Gmg cac yéu cau
cua minh.

Thyc hién d4u thau 1a dé cac nha thau
(hodc nha dau tu) canh tranh nhau. Muc tiéu
cua vié€c nay la tim dugc nha thau (hodc nha
dau tu) thoa man cac yéu ciu cia nha ddu
thau vé ky thuat, chat luong véi chi phi thip
nhat. Do d6, dau thau 1a mot hinh thirc kinh
doanh van minh trong nén kinh té thi truong
phat trién, mang lai loi ich to 16n cho chu
dau tu néi riéng va nén kinh té quéc dan néi
chung. Pdi v6i dau thau co sir dung ngan
sach nha nudc, viéc ddu thau s& bt budc
phai tuan tha Luat Dau thau.

Do dic diém moi truong kinh doanh
ctua Viét Nam méi m¢ ctra do tu nhén trong
vai chuc nam tr¢ lai day nén dau thau &
Viét Nam gan véi hai chit nha nudc 1a cha
yéu (bén moi thau chu yéu 1a doanh nghiép
nha nudc, cac co quan nha nudc; su dung
ngudn ngan sach nha nudc). Va thi truong
nay dugc goi 1a thi truong mua sim cong.

Tuy nhién, trén thuc té cac doanh nghiép tu
nhan 16n muon tim cac doi tac ho cling phai
trién khai thu tuc dau thau.

'LUAT PAU THAU 2023 - NHUNG
PIEM MOI VA THU'C TRANG THU'C
THI

* Nhitng diém mai tich cuc:

Luat Pau thau 2023 c6 nhiéu thay d6i
so v6i Luat Pau thau 2013 nhim muc tiéu
nang cao tinh minh bach, canh tranh, hi¢u
qua trong hoat dong lira chon nha thau, nha
dau tu. Dudi day 1a mot s6 diém ndi bat:

1. Mo rong, lam ro pham vi diéu chinh:
Luat bd sung quy dinh dé quan 1y chat hon
hoat dong dau thau cua doanh nghiép do
doanh nghiép nha nuéc (DNNN) nim giir
100% vén diéu 1¢. Luat xac dinh rd pham
vi diéu chinh véi hoat dong lya chon nha
dau tu thyc hién dy 4n dau tu kinh doanh:
vi du dy an stir dung dat phai t6 chire dau
thau theo luat dat dai; du an thudc linh vuc
nganh ma c6 quy dinh vé lwa chon nha dau
tu. Luat tao khung phap ly doéng bo hon,
hu(mg t6i xir Iy cac bat cép trong thuc tién
dau thau.

2. Piéu chinh cac hinh thirc lya chon
nha thau , phan cdp tham quyén: B6 sung
mot sd trudng hop duoc 4p dung hinh thire
chi dinh thau nham day nhanh tién do véi
cac du an 16n, quan trong, cip bach. Thay
ddi phan cap tham quyén: Bo trudng, Chu
tich UBND cép tinh c6 thé quyét dinh ap
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dung hinh thic Iya chon nha thau trong
truong hop déc biét; Thu tudng Chinh phu
chi quyét dinh voi géi thau lién quan quoc
phong, an ninh. Lam rd hon gia géi thau,
tiy chon mua thém (upto 30% khéi lugng
thém trong hop dong) khi 1ap ké hoach Iya
chon nha thau.

3. Ludt Pau thau 2023 di chinh thirc
ghi nhdn quyén tham gia ddu thau cia ho
kinh doanh khi dap ung du cac diéu kién:
C6 gidy chtng nhan dang ky ho kinh doanh
theo quy dinh cta phdp luat; Khong dang
trong qué trinh chim dit hoat dong hoic bi
thu hoi gidy ching nhan ding ky ho kinh
doanh; chu hd kinh doanh khong dang bi
truy ctru trach nhiém hinh sy; Co6 tén trén
Hé théng mang dau thau qudc gia trude khi
phé duyét két qua lya chon nha thau, nha
dau tu; Bao dam canh tranh trong d4u thau
theo quy dinh; Khong dang trong thoi gian
bi cAm tham dy thau theo quyét dinh cua
nguoi co tham quyén.

4. Uu dai trong mua thuée, mua sam
ddc thi: Db véi mat hang thude trong
nuéc: néu co it nhat 3 hang trong nudc san
xudt dap tng tiéu chi ky thuat, chat luong,
gia thi chii dau tu dugc yéu cau nha thau
chao thudc xuit x{ trong nudc. Qua do6 giup
tang co hoi cho san pham trong nudce, ho tro
doanh nghiép trong nudc.

5. Giam tdi thu tuc, nang cao hiéu qua:
Miic bao dam dy thau dugc diéu chinh: véi
goi thau xay lap, hon hop c6 gid <20ty
dong; gol thiu mua sam hang hoa, dich vu
phituvan< 10ty ddng thi mirc bao dam tir
11,5% gia gbi thau. Thoi han hoan tra bao
dam duy thau dugc rat ngan con 14 ngay ké
tir ngay két qua lwa chon nha thau duogc phé
duyét. Quy dinh chi tiét hon vé ho so moi
thau, cac tiéu chi danh gia, rd rang hon gitp
nang cao chét lugng thu tuc chon nha thau.

6. Tang cwong chong tiéu cuc, minh
bach hon: Bb sung va 1am rd cac hanh vi bi
nghiém cam: thong thau, gian lan, can tro
dau thau, vi pham an ninh mang can thiép
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dau thdu qua mang. Ting tinh trach nhiém
ctia cac bén tham gia: chu dau tu, bén moi
thau, nha thau. Nhin chung, Luat dugc ky
vong gilp “mo nhiéu nat that” cho phat
trién kinh té, nang cao tinh canh tranh, cong
khai, minh bach.

7. Gidi thich cy thé cdc hanh vi bi
cam trong dau thau: Trong thoi gian gan
day, thuc tién hoat dong diu thau Xuat hién
nhiéu hanh vi khong hop phap, can sy can
thiép cua phap luét dé dam bao tinh cong
bang trong dau thau. Luat Dau thau 2023
da cu thé hoa, giai thich ré hon cac hanh vi
khong hop phap trong diu thau gébm: hanh
vi théng thau, gian 14n, can tré, khong bao
dam cong bang minh bach, tiét 16 nhing
tai li¢u thong tin vé qua trinh lya chon nha
thau, chuyén nhuong thau trong trudng hop
khong hop phap, t6 chire lya chon nha thau
khi chua xac dinh duoc nguén von.

* Két qua dat duwoc trong thuc hién
Ludt Pau thau:

1.Ndng cao tinh minh bach va cong
khai trong ddu thau: Hau hét cac thong tin
vé dau thau (ké hoach lua chon nha thau, ho
so moi thau, két qua lya chon nha thau. . J)
déu dugc dang tai cong khai trén Hé thong
mang dau thau qudc gia. Giam dang ké tinh
trang “d4u thau hinh thie”, “dau thau noi
b6” hodc han ché su tham gia cua nha thau
bén ngoai.

2. Pdu thau qua mang (e-bidding) diegc
mo rong: Ty I¢ goi thau thuc hién qua mang
tang nhanh qua cac nam; giup tiét kiém thoi
gian, chi phi va han ché tiéu cuc trong qua
trinh lya chon nha thau. Theo théng ké cua
Bo Ké hoach va Dau tu, trén 90% g6i thau
mua sam hang hoa, xay lap, dich vu phi tu
van hién nay da dugc to churc. dau thau qua
mang. Co s¢ dir li¢u dién tu vé nha thau, hd
so nang luc dugc chuan hoa, gitup tang tinh
canh tranh va giam gian 1an ho so.

3.Hiéu qud kinh té - ngdn sdch dwoc
cai thién: Nho canh tranh minh bach, gia
tring thau trung binh thip hon gia goi thau
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khoang 5-10%, mang lai hiéu qua tiét kiém
hang chuc nghin ty dong moi nam cho ngan
sach nha nudc.

4. Hoan thién khung phdp 1y va nang
liee t6 chire ddu thau: Luat Dau thau va cac
nghi dinh huéng dan (Nghi dinh 63/2014/
ND-CP, Nghi dinh 25/2020/ND-CP, va Luat
DPAu thau 2023) lién tuc duoc cap nhat, phu
hop voi yéu cau phét trién, dic biét 1a cac
quy dinh vé lya chon nha dau tu, mua sim
tap trung, ddu thau qua mang va déu thau
quéc té. Niang luc cua can bo 1am cong tac
dau thau ngay cang dugc nang cao thong
qua dao tao, cip chimg chi hanh nghé va
huéng dan nghiép vu.

5. Gop phan phong, chong tham nhiing,
tieu cuc: Nho viéc minh bach thong tin va
mg dung cong nghé, han ché can thi¢p chu
quan ciia con ngudi, giam dang ké cac hanh
vi tiéu cyc nhu “quan xanh - quan do”,

“thong thau”, “chay dy an”.

6. Thiic dday héi nhdp va néng cao ning
lie canh tranh: Cac quy dinh d4u thau cia
Viét Nam ngay cang ti€ém can thong 1€
qudc té, ph hop v6i cam két trong WTO,
CPTPP, EVFTA,... Khuyén khich doanh
nghiép trong nudc nang cao nang lyc, canh
tranh binh dang v&i doanh nghiép nudc
ngoai trong cac goi thau qudc té.

*Nhitng han ché va thach thirc:

Du ¢6 nhiéu tién bo, nhung trong qua
trinh nghién ctru va nhin nhan tir thyc tién,
van ¢ mot s6 han ché, vuong méc can duoc
luu y dé khic phuc, hoan thién:

1.Van c6 khodng cdch giira quy dinh va
thuwe thi: Thuc té cho thdy, giita phap luat
va thi hanh phap luat van c6 nhiing khoang
cach. Bén canh d6, viéc chi dau tu hodc bén
moi thiu van cé thé dit tiéu chi lua chon
nha thau theo y mudn chu quan, chua thyc
su cong bang. O linh vuc xay lap, viéc lua
chon hinh thirc du thau, diéu kién tham
gia, danh gia hd so dy thau van thiéu phan
tich sdu dé bao dam canh tranh, minh bach.

2. Pham vi ap dung, dinh nghia con gdy
tranh ludn: Luat Dau thau 2023 duong nhu
thu hep mot s6 doi tuong bt budc ap dung
so v6i Luat 2013 (chang han: goi thau sir
dung ngudn “von ngan sach nha nudc” thay
vi “von nha nuéc” nhu trude). Viée nay co
thé dan toi vung “khoang trong phap 1y,
noi mot s6 goi thau, du an van chua nam
trong pham vi diéu chinh rd rang, dé dan
t6i tranh né hodc phan biét diéu kién ap
dung. Viéc thong nhat gitra Luat Dau thau
voi Luat Dat dai, Luat Pau tu... van con
bat cap, nhat 1a ddi véi cac du an dau tu st
dung dat.

3.Co ché kiém sodt, gidm sdt con yéu:
Tuy ludt d3 ting cuong cac hanh vi bi cdm
va ché tai, nhung viéc kiém soat thuc té van
con kho khan, nhat 13 véi céac g61 thau 16n,
phtre tap, hodc lién quan dit dai, lién danh
nha dau tu. Hé thong dau thiu qua mang,
minh bach hoa théng tin... mac du duogc
nhan manh, nhung viéc trién khai thuc té,
nang lyc ha téng, nhén su cta chi dau tu,
bén moi thau con han ché.

4.Rii ro “chi dinh thau” va mdt canh
tranh: Mac du Ludt mé rong viéc chi dinh
thau cho cac truong hop déc biét, dleu nay
gitp nhanh tién d6 nhung ciing tiém an rai
ro: néu 4p dung khong chit ché s& bi loi
dung dé han ché canh tranh, dan téi méat
minh bach, gdy nghi ngai.Do d6, can rat
than trong trong viéc xac dinh “truong hop
dic biét” va quan 1y gan nhu chit hon so
v6i hinh thirc dau thau rong rai.

*Tir thuee té trién khai, Ludt van can cé
sw diéu chinh, bé sung nham ndng cao hi¢u
qua thye thi; tdp trung vao mét sé van de
sau: Bb sung cac quy dinh méi nhim tao ra
khung phéap luat dong bo, théng nhat, nang
cao tinh canh tranh, cong khai va minh bach
trong hoat dong d4u thau. Cuing voi do, Lut
tap trung hon vao vi¢c don gian hoéa thu tuc
Iwra chon nha thau va nha dau tu dé cit giam
chi phi, ting hiéu qua kinh té. Mat khac,
viéc bd sung cac hanh vi bj cdm va lam rd
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cac quy dinh lién quan dén ning lyc, kinh
nghiém giip phong ngtra, ngan chdn tiéu
cuc va tham nhiing trong déu thau. Dong
thoi nén loai bé cac quy dinh khong con
pht hop, nhu lya chon nha dau tu dic biét,
gitip dam bao su thdng nhit giira Luat Dau
thau va cac luit lién quan khac.

GIAI PHAP NANG CAO HIEU
QUA THU'C HIEN CUA LUAT

Luat Dau thau 2023 1a mot budc tién
quan trong trong hoan thién thé ché phap
luat vé dau thau & Viét Nam, thé hién mong
mudn cia Nha nudc trong viéc nang cao
hiéu qua st dung von nha nudc, ting tinh
canh tranh, minh bach trong Iya chon nha
thau, nha dau tu. Tuy nhién, nhu bét cir dao
luat 16n nao, hiéu qua. cudi cung phu thude
rat nhiéu vao viéc trién khai thuc tién, co
ché giam sat, ning luc ctia cic bén tham
gia, va van hoa thuc hién d4u thau. Va, sau
day 1a mot s6 giai phap cho cac van dé do:

1.Hoan thién thé ché, hwong dan chi
tiét: Ra soat, théng nhat cac quy dinh phap
Iy lién quan dén dau thau, dau tu cong, xay
dung, tai chinh, dat dai... dé tranh chong
chéo, mau thuan giy kho khin trong thuc
hién. Xay dung co sé dit liéu phép 1y théng
nhat gitp cac bén tham gia dé& tra ctru va cap
nhat quy dinh mdi. Ban hanh céc nghi dinh,
thong tu hudng dan chi tiét cac quy dinh
méi: hinh thire Iya chon nha thiu/nha dau
tu, tiéu chi danh gia ho so, xr 1y vi pham,
hop dong dau thau, cong khai thong tin.
Thiét 1ap khung huéng dan rd rang dé chu
dau tu, bén moi thau va nha thau dé tham
chiéu, giam rui ro 4p dung sai hodc né tranh.

2. Ndang cao nang lyc va nhan thirc chu
thé tham gia: T chue dao tao, tap huéin cho
chi du tu, bén moi thau, nha thau vé Luat
DPAu thau 2023, quy trinh lya chon nha thau,
minh bach, phong chéng tiéu cuc. Pay manh
truyén thong, pho bién dén doanh nghiép
nho va siéu nhé dé ho hiéu duoc quyén va
loi ich khi tham gia dau thau. Xay dung hé
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théng tu van, hd trg k§ thuit cho cac bén
khi thyc hién cac goéi thau phuec tap.

3. Nang cao nang luc va dao dirc cua
déi ngii can bo dau thau: T chuc dao tao,
boi dudng chuyén sau cho can bg lam cong
tac ddu thau & cac cap vé phap luat, k¥ ning
danh gia ho so, va phong chong gian lan.
Thiét 1ap co ché danh gia nang luc, ching
chi hanh nghé va xur Iy nghiém can bd vi
pham quy trinh hodc ¢6 tinh gay kho khin,
tiéu cuc. Khuyén khich luan chuyén can
bd dinh ky, tranh tinh trang “quan hé than
quen” gitra chil dau tu va nha thau.

4. Tang cuong cong khai, minh bach va
gidm sat: Phat trién hé théng thong tin dau
thau qudc gia, dam bao cip nhat dy du, kip
thoi két qua lya chon nha thau, hop dong,
thuc hién hop dong. Thiét 1ap co ché phan
anh, khiéu nai, giam sat cua xa hoi dan sy
va doanh nghiép vé hoat dong dau thau. Xay
dung va thuc hién ché tai o rang, nghiém
minh d6i v&i hanh vi vi pham (théng thau,
rit thau, gian 1an...). Ung dung tri tué nhan
tao, phan tich di liéu 16n (Big Data) dé phat
hién cac dau hiéu bat thuong (nhu nha thau
“quen mat”, gia thau trung lap, chia nho goi
thau...).

5. Pam bao su dé‘ng bo gitta cac luat
va sira doi khi can thiét: Ra soat va diéu
chinh céc luat lién quan (Luat Dat dai, Luat
Dau tu, Luat PPP...) d¢ tranh mau thuan,
chong chéo, dam bao rang du an su dung
dat hay dy 4n dau tu c6 von nha nudc déu
nam trong pham vi d4u thau rd rang. Xem
xét stra doi, bo sung Luat Dau thau néu phat
sinh nhiéu vuong méc thyc tién, chéng han
nhu nhitng chuong trinh dac biét, du an co
yéu t6 cong nghé méi, mua sim cap bach.
(Hién d3 co6 du thao sira doi mot sb diéu).

6. Khuyén khich doanh nghiép nho,
siéu nho: Xay dung chinh sach uvu dai rod
rang, minh bach cho doanh nghi¢p nhd,
siéu nho khi tham gia dau thau (vi du: giam
thu tuc, uu tién trong danh gid). Pam bao
céc tiéu chi wru dai khong tao ra sy bat cong
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bﬁng hodc lach luat. Thiét lap co ché hd trg
doanh nghiép nho chuan bi hé so, dap tng
ti€u chi dau thau.

7. Néng cao hiéu qud quan 1y sau dau
thau: Theo ddi chat ché viéc thyc hién hop
déng dé dam bao nha thau thuc hién dang
cam két vé tién do, chat lugng, gia thanh.
Ung dung cong nghé giam sat thi cong (nhu
camera, dinh vi, nhat ky dién tr) nham dam
bdo minh bach. Banh gia dinh ky hi¢u qua
du 4n dé 1am co sé cho cac goi thau sau.

Luat P4u thau 2023 1a budc tién quan

TAI LIEU THAM KHAO:

1. Luat Dau Thau 2023 (s6 22/2023/QH15) —
dugc Quoc hdi Viét Nam thong qua ngay
23/6/2023, c¢6 hiéu luc tir 01/01/2024.

2. Nghi dinh 23/2024/NDCP ngay 27/02/2024
- quy dinh chi tiét mét s6 diéu va bién phap
thi hanh Luit Bau Thau 2023 v€ lya chon
nha dau tu.

3. Nghi dinh 24/2024/NDCP ngay 27 / 02 /
2024 — quy dinh chi tiét mdt s6 diéu va bién
phap thi hanh Luat Dau Thau 2023 veé lya
chon nha thau.

4. Chi thi Chi thi 24/CTTTg ngay 29/7/2024

trong trong cong cudc cai cach thé ché,
hudng toi nén quan tri cong khai, minh
bach va hi¢u qua. Song hanh v61 viéc hoan
thién khung phap 1y, Nha nudc can chu
trong dén cong tac giam sat, danh gia va
xtr 1y nghiém vi pham, dong thoi khuyén
khich ng dung cong nghé sé trong toan
bo chu trinh d4u thau. Sy phdi hop chit
ché gitra co quan quan 1y, doanh nghiép va
cong dong s& 1a yéu té then chdt dé Luat di
vao doi sdng, gbp phan st dung hiéu qua
ngudn luc quéc gia./.

ctia Chinh pha Viét Nam vé day manh va
nang cao hi¢u luc, hi€u qua thi hanh Luat
Dau Thau.

5. Cdc van ban hwéng dan, théng tw lién
quan nhw thong tw, quyét dinh trién khai
ddu thau qua mang, cong khai théng tin...
(Nhu Coéng van 2505/BHXH-KHDT nam
2024 vé thuc hién Luat Dau Thau 2023,
Nghi dinh 24/2024/ND-CP va Thong tu
06/2024/TT-BKHDT...).

6. Baiviét “B(fy manh, nang cao hiéu lyc, hi¢u
qua thi hanh Ludt Dau Thau” (Chinhphu.
vn).
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