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LUAT TRAGH NHIEM BOI THUONG CUA NHA NUOC
VA VAN BE HOAN THIEN PHAP LUAT DE NANG CAO
HIEU QUA THUC THI

= ThS Nguyén Xuin Hoang

® TOM TAT: Ludt Trach nhiém boi thwong ciia Nha nude 2017 la cong cu phap Iy quan
trong nham bdo vé quyén va loi ich hop phdp ciia cd nhan, t6 chire khi bi thiét hai do hanh
Vi trdi phdp ludt ciia co quan nha nwée, nguwoi thi hanh cong vu gdy ra. Ludt da gép phan
ndng cao trach nhiém ciia co quan nha nuée va bao vé quyén loi nguoi dan, nhung van
con ton tai nhiing han ché, dic biét la & khdu thue thi, thu tuc con phite tap, chua thu hut
ngueoi bi thiét hai manh dan yéu cau boi thuwong. Pé khdc phuc, can hoan thién phap lugt
theo hu’ang cu thé héa hon, don gidn héa thii tuc hanh chinh, tang cuong vai tro cua cdc co
quan gidm sdt va nang cao nhan thirc cong dong vé quyén va nghia vu cua Nha nudc trong
béi thuong thiét hai. Pdy la nhitng vin dé dwoc phén tich va dé cdp trong bai viét nay.

® Tir khoa: Trach nhi¢m boi thuong ciia Nha nuée, cong cu phdp 1y, trach nhiém cia co
quan nha nuoc, quyén loi nguoi dan.

® ABSTRACT: The 2017 Law on State Compensation Liability is an important legal
instrument designed to protect the lawful rights and interests of individuals and organizations
when they suffer damage caused by unlawful acts committed by state agencies or public
officials in the course of performing their duties. The Law has contributed to enhancing
the accountability of state agencies and safeguarding citizens’rights, however, limitations
remain, particularly in implementation, where procedures are still complex and have not
encouraged victims to confidently file compensation claims. To address these issues, it is
necessary to further improve the legal framework by making regulations more specific,
simplifying administrative procedures, strengthening the role of oversight bodies, and
raising public awareness of the State s rights and obligations in compensating for damages.
These are the key issues analyzed and discussed in this article.

® Keywords: State compensation liability, legal instrument, accountability of state agen-
cies, citizens’rights.
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uat Trach nhiém bdi thuong cia nhan, t6 chirc khi bi thiét hai do hanh vi trai
Nha nuee (TNBTCNN) lacongcu  phap luat ctia co quan nha nudce, ngudi thi
phap ly quan trong nhdm bao vé  hanh cong vu gdy ra. Tuy nhién, trong qué
quyén va loi ich hop phap ciia ¢ trinh thyc thi, Luast TNBTCNN van con boc
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16 nhiéu han ché, giy kho khin cho ngudi
bi thiét hai khi yéu cau boi thuong. Do do,
viéc ra soat, diéu chinh va hoan thién luat I3
yéu cau cap thiét hién nay.

TONG QUAN VE LUAT TRACH
NHIEM BOI THUONG CUA NHA
NUGC

Luat TNBTCNN nim 2017 (thay thé
Luat 2009) da tao co s& phép ly quan
trong, gop phan ning cao trach nhiém
cua cac co quan nha nudc trong thuc thi
cong vu va bao vé quyén loi cho ngudi
dan khi bi thiét hai do hanh vi trai phap
ludt ctiia cén b9, cong chirc gay ra. So voi
Luat 2009, Luat 2017 c¢6 nhiéu diém doi
méi nhu: Mé rong pham vi boi thudng
trong cac linh vuc quan Iy hanh chinh, t6
tung va thi hanh 4n; Lam rd nguyén tic
boi thuong, co ché xac dinh trach nhiém
va thi tuc giai quyét yéu cau boi thuong;
Xac 1ap trdch nhiém hoan tra cua ngudi
thi hanh cong vu gay ra thiét hai...

Trong d6 c6 nhitng ndi dung rat cu thé,
nhu: Bén canh co ché giai quyét boi thudong
tai co quan truc tiép quan 1y ngudi thi hanh
cong vu gay thiét hai, Piéu 55 cua Luat quy
dinh vé giai quyét yéu cau boi thudng trong
qua trinh giai quyét vu 4n hinh sy, vu 4n
hanh chinh tai toa an. N§i dung nay clng
dugc hudéng dan cu thé tai Thong tu sb
02/2023/TT-TANDTC ngay 24/8/2023 cua
Chénh 4n Tda an nhan dan tdi cao, gitp cho
qué trinh thyc thi dugc thuan lgi va dap ting
yéu cau thuc tién.

Két qua thuc thi Ludt:

Trong nhitng nim qua, v6i tinh than
trach nhiém va sy toan dién trong viéc
trién khai, t6 chtrc thi hanh cta cac co quan
nha nude ¢6 tham quyén, viée thuc thi luat
TNBTCNN di dat duoc nhitng két qua
quan trong, c6 nhiing tac dong tich cuc dbi
v6i cong tac boi thudng ctia nha nude trén
pham vi toan qudc. Qua trinh trién khai thi
hanh Luat TNBTCNN tiép tuc khang dinh
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cam két ciia Pang va Nha nudc trong ton
trong, bao dam va bao vé quyén con ngudi,
quyén cong dan trong llnh vuc bdi thuong
nha nudce, giup cing cb niém tin cia Nhan
dan vao chinh sach, phap luat ciia Pang va
Nha nuac, tir d6 gop phan vao qua trinh
phat trién kinh té - xa hoi cia dat nudc,
dap tng yéu cau thuc thi Hién phap nim
2013 va Nghi quyét s6 27-NQ/TW cuia Ban
Chap hanh Trung wong Pang khéa XIII
ngay 09/11/2022 vé tiép tuc xay dung va
hoan thién Nha nudc phap quyén xa hoi chi
nghia Viét Nam trong giai doan méi. C6 thé
néu 1én nhitng két qua cu thé sau:

1. Nhan thtrc vé trach nhiém boi thudng
cua Nha nudc dbi véi ca nhan, to chirc bi
thiét hai do nguoi thi hanh cong vu gay ra
da duoc nang cao 10 rét. Cac co quan nhu
Toa &n, Vién Kiém sat, Co quan diéu tra,
UBND céc cap... di trién khai nhiéu bién
phap nham dam bao quyén loi ciia nguoi bi
thiét hai. Co quan quan Iy nha nuéc vé cong
tac boi thuong — Bo Tu phap — da ban hanh
nhiéu vin ban huéng dan thi hanh luat.

2.Vé giai quyét yéu cau boi thuong,
nhiéu trudng hop oan, sai nghiém trong da
duoc xem xét bdi thuong. Thong ké trong
vai nim gan day cho thdy: S lugng don
yéu cau b6i thudng tang nhe; S6 vu duoc
gidi quyet dung han, dung quy trinh tang;
Mot sb vu boi thudng c6 gia tri 1on di duoc
chi tra.

3.Cac co quan giai quyét boi thuong
da chu dong hon trong viée giai quyét boi
thudng thiét hai, cting nhu trong viée thuong
xuyén phan anh kho khan, vudng mac va dé
nghi co quan quan 1y nha nudc vé cong tac
bdi thuong nha nude ca & trung wong va dia
phuong dé dugc hudng din nghiép vu giai
quyét bdi thuong, giai dap vudng méc trong
viéc ap dung phap luat vé TNBTCNN.

4.Co ché ph01 hop gilta cac co quan

giai quyét yéu cau boi thuong timg budc
duogc cai thién. Cong tac xac minh thiét hai,
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thwong luong, giai quyét boi thuong dan
minh bach, rd rang hon.

5.Vé boi thuong va hoan tra: Mot sb
vu viéc da thuc hién duoc ca hai budc:
bdi thudng cho ngudi bi thiét hai va xem
xét trach nhiém hoan tra ddi véi nguoi thi
hanh cong vu gy thiét hai. Chat luong giai
quyét bdi thudng thiét hai duoc nang cao,
nhimg sai pham trong cong tac giai quyét
boi thuong thiét hai da giam nhiéu hon.
Diéu nay khong chi cho thay chat lugng cuia
hoat dong giai quyét boi thuong thiét hai da
dugc tang 1én dang ké ma con giam thiéu
tac dong t6i viée bao dam quyén duoc boi
thuong cia nguodi bi thiét hai.

6. Viéc thyc hién quyén yéu cau boi
thuong cua nguoi bi thiét hai duoc thuc
hién dang phap luat hon, trdch nhiém
ching minh dugc thuc hién diy da hon.
Tinh trang nguoi bi thiét hai gui don yéu
cau bdi thuong “sai dia chi” hodc tinh trang
dua ra yéu cau boi thudng qua cao téi mirc
“khong tuong” da giam dang ké. Hoat dong
cap phat kinh phi boi thudng va chi tra tién
bdi thudng ctia BO Tai chinh, So Tai chinh
dugc thuc hién kip thoi hon, qua doé giup
cho co quan tryc tiép quan Iy ngudi thi hanh
cong vu gy thiét hai chi tra tién bdi thuong
cho nguoi bi thiét hai ding nhu ndi dung
thoa thuan trude d6 giita cac bén vé viée chi
tra tién boi thuong.

Han ché, bat cap:

Mic du ¢6 nhitng bude tién so véi luat
cii va dat duoc nhirng két qua tich cuc trong
thuc th1 nhung viéc ap dung Luat 2017 trén
thue t& van con nhitng bét cap, han ché can
duoc diéu chinh, hoan thién. Cu thé:

1. Vé pham vi trach nhiém boi thuong:
Hién nay, pham vi trach nhi¢ém ctua Nha
nude van con hep va hau nhu gi6i han trong
mot s6 hanh vi o rang 1a trai phap luat.
Trong khi d6, c6 nhiéu trudng hop thiét
hai x4y ra do 13i trong quan 1y hanh chinh
nhung khong thudc dién duge bdi thuong.

Vi vay, can m& rong pham vi boi thuong,
bao gém ca nhitng hanh vi thiéu sot, chim
tré hodc lam dung quyén lyuc trong thi hanh
cong vu.

2. Vé thii tuc yéu cdu boi thwong: Nhin
chung, thu tuc hanh chinh trong viéc yéu
cau boi thuong con phic tap, kéo dai va
thiéu hiéu qua. Nguoi bi thiét hai phai trai
qua nhiéu budc: yéu cau, xac minh, thuong
lugng, khoi kién... Do do, can don gian hoa
thi tuc, rit ngan thoi gian giai quyét, tang
tinh minh bach va trach nhiém giai trinh cua
co quan cé tham quyén.

3. Vé xdc dinh thiét hai va mirc boi
thwong: Viée xac dinh thiét hai vé tinh than,
thu nhap bi mét, giam sut... con nhiéu bat
cap. Mot sd khoan thiét hai chinh dang
nhung chua dugce quy dinh cu thé nén khoé
dugc chap nhan. Vi vay, Luét can ¢6 hudng
dan chi tiét hon vé cach xac dinh va tinh
toan mirc bdi thudng, dic biét 1a thiét hai
phi vat chat.

4. Vé trach nhiém hoan tra ciia can b,
cong chuc: Hién nay, viéc xac dinh trach
nhiém hoan tra ciia nguoi gy thiét hai con
mang tinh hinh thie. Nhiéu trudng hop can
bo, cong chuc gay thi¢t hai nghiém trong
nhung khong bi xur 1y hodc hoan tra khong
tuong xtng. Cho nén, can quy dinh rd hon
vé murc d0, co ché xac dinh va thuc thi nghia
vy hoan tra, gin véi trach nhiém ky luat, xir
Iy hanh chinh hogc hinh sy néu can thiét.

5. Thiéu co ché hiéu qua: Cac co ché
xtr Iy vi pham, ché tai xir ly dbi véi cac co
quan, ca nhan gay thi€t hai con chua du
stc ran de, chuwa du stc dé khuyén khich
viéc thuc thi nghiém chinh trach nhiém boi
thuong.

6. Ludt con nhiéu quy dinh chua ré
rang: Khai ni€ém “thiét hai” chua duogc cu
thé hoa, gy kho khan khi xac dinh murc boi
thuong. Viéc xac dinh nguoi thi hanh cong
vu gy thiét hai trong mot s6 truong hop
khong rd rang (vi du: tap thé gay thiét hai).
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Co ché hoan tra khong du ran de, gy tdm
1y “boi thuong la cua Nha nudce, khong phai
cua ca nhan gay 16i”.

1. Thoi gian giai quyet con kéo dai:
Quy trinh giai quyét nhiéu budc, yéu cau
phéi hop lién nganh nén kéo dai thoi gian
giai quyét. Viéc thuong luong, thim dinh
thiét hai con cham.

MOT SO KIEN NGHI VA
GIAI PHAP HOAN THIEN LUAT
TNBTCNN

Dé luat di vao cudc séng va phat huy
hiéu qua, can tiép tuc hoan thién cac quy
dinh, thdo g vudng mic, dong tho1 nang
cao y thic trach nhiém cta can bd, cong
chuc trong qué trinh thi hanh cong vu.
Cu thé:

Mot sé kién nghi hoan thién:

Tir nhitng vudng mic trong qua trinh
ap dung phap luat dé giai quyet vu viéc
dugc phan tich ¢ trén, tac gia dé xuat mot
s6 noi dung nham hoan thién Luat TBTC-
NN nam 2017 nhu sau:

Mot 1a, ra soat mo rong khai niém “doi
tuong dugc boi thudng nha nudc” nham
bao quat hét cac chu thé va bao dam tinh
thong nhat gitra (101 tuong dugc bdi thuong
va nguodi c6 quyén yéu cau boi thuong.

Hai la, stra d6i quy dinh vé cap ngan
sach bao dam kinh phi bdi thuong nha nudce
dé tranh gay hiéu nham quy dinh nay nén
thong nhat nguyén tac co quan phai chi tra
tién bdi thuong duoc cap kinh phi hoat dong
tir ngan sach trung wong thi do kinh phi bdi
thuong do ngan sach trung vong bdo dam,
co quan phai chi tra tién bdi thuong duoc
cap kinh phi hoat dong tir ngan sach dia
phuong thi kinh phi boi thuong do ngan
sach cap tinh bao dam.

Ba la, b6 sung quy dinh vé lap du toan
theo hudng két hop ca 02 phuong_thirc:
(1) so tai chinh cin cr thuc té s6 tién boi
thuong, chi phi cho viéc dinh gia tai san,
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giam dinh thiét hai d3 cAp phat cia nim
trude (néu co); (2) cac co quan quan 1y nha
nudc (so, nganh, dia phuong) trén co so ra
soat, tong hop cac vu viéc dang tiép nhan,
giai quyét va du bao tinh hinh cac vu viéc
c6 thé phat sinh dé 1ap du toan, gui so tai
chinh téng hop.

Boén la, bd sung quy dinh vé trach nhiém
clia c4 nhan nguoi ding dau co quan da chi
tra tién boi thudng trong trudng hop chi tra
khong kip thoi hodc khong xem xét trach
nhiém hoan tra cia nguoi thi hanh cong vu
gy thiét hai dé bao dam viéc chi tra tién
bdi thuong va xem xét trach nhiém hoan tra
dugc thuc hién nghiém tac, ding quy dinh.

Giai phap hoan thién:
1. Hoan thién khung phap Iy:

-B6 sung, chi tiét hoa cac quy dinh Ve
tham quyén, quy trinh, thu tyc giai quyét
bdi thuong dé dam bao tinh minh bach va
r0 rang, ddc biét la & cac giai doan trudce
khi khoi kién. Cu thé hoa cac khai niém vé
thiét hai vat chét, tinh than. Rat ngén tha
tyuc hanh chinh trong giai quyét yéu cau
bdi thuong.

- Bon gian hoa céc tha tuc hanh chinh,
ap dung cong nghé thong tin trong viée tiép
nhan va xu ly ho so dé tao thuan loi cho
nguoi dan.

- Xem xét mo rong pham vi boi thuong
dé bao gdm céac truong hop thiét hai do
hanh vi cua can bg, cong chuc trong qua
trinh thyc thi phép luat.

2. Nang cao trach nhiém:

- Xay dung cic co ché giam sat chit
ch€ hoat dong cua céc co quan nha nudc
trong vi¢c thuc thi nhiém vu. Lam 1o trach
nhiém cua tung co quan trong cac truong
hop c6 nhiéu don vi tham gia xir 1y.

- Sira d6i quy dinh dé budc ca nhan
gay thiét hai co trach nhiém hoan trd mot
phén hodc toan b s tién Nha nude di boi
thuong. Tang cuong xtr ly ky luat, tham chi
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truy ctu trach nhi€ém hinh sy néu c6 dau
hi¢u vi pham nghiém trong.

- Tang cuong xu 1y nghiém minh déi
v6i cac hanh vi vi pham phép luat gay thiét
hai, dic biét 1a cac truong hop thiéu tinh
than trach nhié¢m.

- Khuyén khich sy hop tac chdt ché
giita cac co quan nha nudc, Toa 4n va céc to
chtre x4 hoi trong viée trién khai, giai quyét
cac vu viéc.

3. Nang cao nhdn thirc:

- Tang cudng tuyén truyen phd bién
phap luat vé& trach nhiém bdi thuong cua
Nha nudc dé nang cao nhan thirc ctia ca can
bo, cong chirc va ngudi dan vé quyén va
nghia vu ciia minh.

TAI LIEU THAM KHAO:

1. Luat Trach nhiém boi thuong cua Nha nude
nam 2017

2. Nghi dinh s6 68/2018ND-CP ngiy
15/5/2018 quy dinh chi tiét mot sb diéu va
bién phap thi hanh Luat Trach nhiém bdi
thuong ctia Nha nudc.

3. Bao céo sb 129/BC-BTP ngay 14/3/2024

- Pao tao, bdi dudng cho ddi ngii can
bd, cong chirc vé trach nhiém boi thudong
ciia Nha nuéc. Tap huin chuyén sau cho
doi ngli can b tai cac co quan Toa an, Vién
kiém sat, Cong an, UBND vé quy trinh giai
quyét bdi thuong. Xay dung co sé dir liéu
qudc gia vé bdi thudng nha nude dé thong
nhat va minh bach thong tin.

4. Tang cuwong giam sdat va phan bién
xd hot:

Mit tran T quéc, cc td chuc xa hoi
can tham gia vao viéc giam sat quy trinh boi
thuong, dam bao quyén loi cho nguoi dan.
Cong khai cac vu bdi thuong 16n dé tao ap
luc cai cach va minh bach hoa./.

ctia Bo Tu phép vé danh gia ket qua 05 nam
thi hanh Luat Trach nhiém boi thuong cta
Nha nudec.

4. Vin ban hgp nhat 98/VBHNVPQH nam
2025 vé Luat Trach nhiém bdi thuong cua
Nha nudc (stra d6i, bo sung)

5. Bai Viét‘ “Hodn thién phdp ludt vé trach
nhiém boi thuong cua Nha nudc’ dang trén
Tap chi Cong san.
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