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BO LUAT HINH SU
KET QUA BAT BUUB VA NHUNG BAT CAP,
HAN CHE CAN KHAC PHUC

= ThS. Lé Van Khanh

® TOM TAT: B¢ ludt Hinh su nam 2015 diwoc Quéc hoi khoa XIII, Ky hop thu 10 thong
qua ngay 27/11/2015; dwoc sira doi, bo sung ndam 2017; c6 hiéu luc tir ngay 01/01/2018.
Viéc ban hanh Bé ludt Hinh sw nam 2015 dd gép phan quan trong trong viéc quan Iy xd
héi, phong ngiva va ddu tranh chéng tdi pham, gitt vitng an ninh chinh tri, trdt tir an toan xa
héi, bao vé loi ich ciia Nha nuée, cia cdc t6 chire va ciia cong dan... Tuy nhién, sau nhiéu
nam thue hién, B6 ludt Hinh sw béc 16 khong it han ché, viudng mdc can tzep tuc dwoc hoan
thién. Vivay, Chinh phu dang cho xdy dung Dy an B¢ ludt Hinh su (sua doz) du kién trinh
Quéc hoi khéa XVI xem xét, cho y kién tai ky hop thir 3 (di kién thang 3/2027) va théng
qua tai ky hop thir 4 (dw kién thang 8/2027).

® Tir khéa: Bé ludt Hinh su; phong chéng téi pham, giit vitng an ninh chinh tri;

® ABSTRACT: The Criminal Code of 2015 was adopted by the 13™ National Assembly
at its 10" session on November 27, 2015, amended and supplemented in 2017, and came
into effect on January 1, 2018. The promulgation of the 2015 Criminal Code has made
an important contribution to social management, crime prevention, and the fight against
criminal activities, helping to maintain political security, social order, and safety, as well
as protecting the interests of the State, organizations, and citizens. However, after several
years of implementation, the Criminal Code has revealed a number of limitations and
difficulties that need to be further addressed. Therefore, the Government is preparing a
draft of the amended Criminal Code, which is expected to be submitted to the 16™ National
Assembly for consideration and feedback at its 3" session (anticipated March 2027) and
for adoption at the 4™ session (anticipated August 2027).
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0 Luat hinh sy dugc ban hanh B¢ luat Hinh sy phu hop voi tinh than cai
nham muc dich: Thé ché hoa chii  cach tu phap. Hoan thién chinh sach hinh su
truong, dwuong 161 cua Dang va quéc gia, xay dung mot hé thong phap luat
Hién phap, bao dam ndi dung ctia hinh sy théng nhét, déng b0, minh bach,
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kha thi, nham dap tng yéu cau dau tranh
phong, chong t6i pham trong tinh hinh méi;
g6p phan phong, chéng tham nhiing, tiéu
cyc trong hoat dong tu phap. Cung voi do
bao dam quyén con ngudi, quyén cong dan,
d6i moi tu duy 1ap phéap hinh su theo huéng
nhan dao, bao vé cac quyén co ban, mé
rong cac bién phap xur ly khong qua hinh
su. Dong thoi, phu hop voi thong 16 qudc té
va hoi nhap quéc té, cap nhat, tiép thu cac
chuan myc phép luat quoc té, phuc vu tot
hon qua trinh hoi nhap va hop tac qubc té
vé phong, chéng t6i pham.

TONG QUAN BQ LUAT HINH
SU' (stra d6i 2017)

B0 luat Hinh sy nam 2015 - duogc stra
d6i, bd sung nam 2017 - 1a vin ban phap
luat quan trong cia Nha nudc Cong hoa xa
hoi cht nghia Viét Nam, quy dinh vé toi
pham va hinh phat.

*Vé mat cdu triic, BO luat Hinh su
(2017) gdbm céc phan:

- Phan chung: 12 chuong, quy dinh vé
nguyén tac, trach nhiém hinh su, khai niém
t6i pham, hinh phat, mién trach nhiém hinh
su, thot hiéu, v.v.

- Phén cdc téi pham (phan riéng): 14
chuong, quy dinh 426 diéu vé cac loai toi
pham cu thé (xdm pham an ninh quc gia,
trat tu xa hoi, kinh té, moi truong, ma tay,
tham nhiing, v.v.).

- Tong so6 diéu ludt: 426 diéu (ting so
v6i BO luat Hinh su 1999 1a 344 diéu).

*Nhitng diém mdi, noi bt ciia BY ludt
Hinh su (2017):

1. Mé rong pham vi chiu trach nhiém
hinh su: Ph4ap nhan thuong mai lan dau
tién phai chiu trach nhi€ém hinh sy ddi véi
33 t6i danh (cha yéu trong linh vuc kinh
té, moi truong). Cu thé hda nguyén tic “ca
nhan chiu trach nhiém, t6 chic chiu trach
nhiém”.

2. Nhan dao, hudng toi cai tao nguoi
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pham t0i: Mo rdng chinh sach khoan h@)ng,
giam hinh phat tr hinh ¢ nhiéu toi danh.
Khong thi hanh an ttr hinh néu nguoi b két
an sau khi bi két an da lap cong 16n hoic
phu nit mang thai, nguoi dii 75 tudi tré 1én.
B6 sung ché dinh tha ti trudc thoi han cé
diéu kién.

3. Quy dinh cy thé hon vé tdi pham
cong nghé, moi trudng: B sung nhiéu toi
danh m&i nhu: Toi ria tién, tai tro khung
bd, xdm pham quyén tac gia trén mang, dua
hodc stir dung trai phép thong tin mang may
tinh...; Toi vi pham quy dinh vé kinh doanh
theo phuong thirc da cap.

4. Nang cao hiéu qua phong chéng
tham nhling: M¢& rong pham vi téi tham 0,
nhan hdi 16 ra ca khu vuc tu; Tang muc
hinh phat véi cac toi lién quan dén chirc vu.

5. Bao vé tot hon quyén con ngudi,
quyén cong dan: Quy dinh khéng truy ctru
trach nhiém hinh sy nguoi dudi 15 tudi
trong nhiéu trudng hop. M& rong hinh phat
cai tao khong giam giir. Giam hinh phat tu
d6i véi toi it nghiém trong.

THUC TRANG THUC THI LUAT
HINH SU

* Nhitng két qud dat dwoc:

Tinh nhan dao va tién bd duogc nang
cao: Bo luat Hinh sy 2015 (stra d6i 2017)
giam ap dung hinh phat ttr hinh véi mot sb
td1 danh, m¢ rong pham vi mién, giam trach
nhiém hinh sy, va tang cuong ap dung cac
bién phap tu phép thay thé cho hinh phat ti.

1. Gép phdn giit vitng an ninh, trdt tir
va an toan xa hoi: Bo luat Hinh sy 1a cong
cu phap 1y quan trong giup Nha nudc dau
tranh phong, chdng t6i pham hiéu qué hon.
Nho ¢6 quy dinh rd rang, dong bo va phu
hop hon véi thuc tién, cac co quan tién
hanh t6 tung (Cong an, Vién kiém sat, Toa
an) da c6 can ctr phap 1y théng nhat dé xir
Iy to6i pham. Nhiéu loai t6i pham nghiém
trong (tham nhiing, ma ty, buén nguoi, toi
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pham cong ngh¢ cao...) dugc phat hién va
xu 1y kip thoi, gép phan ran de va phong
ngua chung.

2. Hoan thién hé théng phap ludt hinh
sy theo hwong nhan dao, tién bo: Bo luat
Hinh sy da md rong pham vi &p dung cac
bién phéap thay thé hinh phat ti, nhu: canh
c4o, cai tao khong giam giit, phat tién, tha tu
trudce thoi han c6 didu kién; Giam hinh phat
tt hinh & nhiéu to1 danh, chi gitr lai cho cac
hanh vi dac biét nghiém trong. Tang cuong
bao vé quyén con ngudi, quyén cong dan -
thé hién tinh than Hién phap 2013. Trach
nhiém hinh sy cta phép nhan thu:(mg mai
dugc bo sung, pht hop véi xu thé lap phap
qudc té. Viéc quy dinh cu thé hon vé céac
t01 pham ma&i nhu toi pham mang, toi pham
cong ngh€ cao, t6i pham moi truong. .. gitp
co quan td tung c6 co so phap 1y rd rang dé
xu ly.

3. Nang cao hiéu qua phong ngtra va
ddu tranh véi cdc toi pham méi phat sinh:
Bo luat Hinh su di kip thoi bd sung quy
dinh xtr 1y cac toi pham phi truyén thong
nhu: Toi pham cong nghé cao, xam pham
dir ligu; To1 pham moi trudong; Toi khing
bd, rira tién, tai trg khung bd. Viée nay giap
phap luat “theo kip thoi dai”, dap tng yéu
cau hoi nhap va phat trién kinh té - xa hoi.
Bo luat Hinh sy da quy dinh nhiéu diém
tién bo trong viéc bao vé tré em, phu nir,
nguoi bi hai trong cac vu xam hai tinh duc,
bao lyc gia dinh.

4. Thong nhdt trong dp dung phdp ludt,
ndang cao nhan thiec phap ly cua xa hoi: Cac
vin ban hudng dan thi hanh (Nghi quyét
ciia Hoi dong Thim phan, Théng tu lién
tich...) gitip bao dam tinh thdng nhét trong
x€t xtr. Nguoi dan, doanh nghiép va cac chu
thé xa hoi ngay cang c6 ¥ thire phap luat rd
rang hon, hiéu duoc hanh vi nao bj coi 14 toi
pham va hau qua phép 1y tuong ing.

5. Cdi thién cong tdc ldp phdp va phoi
hop giita cac co quan tuw phdp: Qua trinh

thyc hién B luat Hinh sy giap phat hién
nhﬁ:ng diém bat cap, chong chéo dé tiép tuc
sira d6i, hoan thién. Co ché phdi hop gitra
Quoc hoi - Chinh phu - Toa an - Vién kiém
sat duge ting cuong, gbp phan xiy dung
nén tu phap trong sach, vitng manh.

6. Tinh nhan dao va tién bé dwoc nang
cao: Bo luat Hinh su 2015 (stra d6i 2017)
giam 4ap dung hinh phat tir hinh véi mot s6
t6i danh, m& rong pham vi mién, giam trach
nhiém hinh sy, va tang cuong ap dung cac
bién phap tu phép thay thé cho hinh phat ti.

Nhin chung, vi¢c thyc hién B§ luat
Hinh sy trong nhiing nam qua da: Nang cao
hiéu qua dau tranh phong, chéng t6i pham;
bao vé quyén con nguoi; bao dam cong
bang, nhan dao; va gép phan on dinh, phat
trién x3 hoi.

* Nhitng han ché, bit cip:

Hién nay, sau hang chuc nam thuc
hién Bo luat Hinh sy cii, thuc tién dat nudce
da c6 nhiéu su thay ddi ma Luat chua theo
kip yéu cau thue té, can phai thay doi; cu
thé nhu:

- Céc quy dinh vé hinh phat ti hinh con
nhiéu bt cap: Cac muc dinh luong va loai
hinh phat trong cac khung c6 mirc hinh phat
cao nhét 1a t&r hinh & mot sb t6i danh con
tuong d6i rong dan dén cin ctr dé tuyén hinh
phat tir hinh con gip kho khan trén thuc té.
Thuec tién thoi gian qua cho thay mot sd toi
danh c6 tinh chat, mirc d6 nguy hiém cho
xa hoi khong can thiét phai duy tri hinh phat
tir hinh; dong thoi, thyc tién thoi gian qua
Toa an cling khong ap dung hinh phat tr
hinh d6i véi cac t6i danh nay, vi du: To1
“Hoat dong nham 1at d6 chinh quyén nhan
dan”, Toi “Pha hoai co s& vét chét - ky thuat
cua nudc Cong hoa xa hdi chu nghia Vit
Nam”, Toi “San xuat, budn ban hang gia la
thudc chira bénh, phong bénh”... hoic it ap
dung nhu: Toi1 “Tham 6 tai san, nhén hoi
16”...Ngoai ra, pham vi khong 4p dung hinh
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phat tir hinh ciing can thay doi. Chang han
d6i voi nguoi bi bénh hiém nghéo nhu ung
thu giai doan cudi, nhiém HIV di chuyén
giai doan AIDS dang c6 nhiém trung co hoi,
tién luong xau 1a nhitng can bénh nhu mot
ban 4n tir hinh nhung van phai tam giam két
hop diéu tri tich cuc dé cho thi hanh 4n ma
chua c6 quy dinh khong ap dung hinh phat
to hinh hodc khong thi hanh an tir hinh véi
nhiing dbi twong nay.

V& thoi hiéu thi hanh &n t& hinh: B
luat Hinh sy hién hanh quy dinh cu thé vé
thoi hiéu thi hanh ban an tai Diéu 60, theo
d6 khi hét thoi han quy dinh, ngudi bi két an
khong phai chdp hanh vé ban an da tuyén,
dbi véi cac trudong hop xir phat tir hinh thi
thot hi€u thi hanh ban 4n 1a 20 nam. Nhung
B luat khong c6 quy dinh sau khi hét thoi
hiéu thi hanh ban an tir hinh, nguoi bi két
an tir hinh c¢6 dugc chuyén xudng hinh phat
khac nhu: tu chung théan, phat tu c6 thoi
han hay duoc tra tu do va chua c6 thu tuc
chuyén hinh phat.

- Mot s6 quy dinh khac cia Bo luat
Hinh sy con vudng méc bét cap trong thuc
tién ap dung (1) Mot s6 quy dinh con qua
nghiém khac; mirc dinh luong tién truc tiép
lién quan dén t6i pham dé dinh khung co
ban, dinh khung hinh phat chua phu hop
v6i sy bién dong cua gia ca tang 1én so voi
thoi gian trude day, khong phu hgp véi tinh
hinh phat trién kinh té x4 hoi hién nay. Chua
c6 co ché dé loai trir trach nhiém hinh sy
d6i voi rui ro trong truong hop thir nghiém
cong nghé méi, mo hinh kinh doanh méi dé
dap ung yéu cau vé d6i mai, sang tao theo
tinh than ciia Nghi quyét s6 57-NQ/TWi;...
(2) Thuc tién thi hanh cho thiy c6 mot s6
hanh vi ¢6 tinh chat nguy hiém cho xi hoi,
c¢6 dau hiéu t6i pham nhung chua dugc quy
dinh 14 toi pham. Pong thoi, nhiu quy dinh
vé trach nhiém hinh sy con qué nhe, chua
du tinh ran de, chua phu hop véi tinh hinh,
dién bién cua to6i pham, chwa phu hop véi
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tinh hinh phat trién kinh té, xa hoi cta dat
nudc, chua gop phan gidi quyét cac van dé
gay burc xtc trong xa hoi...

- Mot sé quy dinh chua 6 rang, gay
kho khin trong thyc tién: Vi dy, khai niém
“gay hau qua nghiém trong” hodc “su dung
trai phép thong tin mang” con mang tinh
dinh tinh, din dén cach hiéu khac nhau
trong xét xtur.

- M6t s6 toi danh chua theo kip sy phat
trién ctia xa hoi: Su bung nd cta cong nghé
sb, tién ma hoa, tri tué nhan tao... di lam
xuét hién nhirng dang t61 pham mdi ma Bo
luat Hinh sy chua diéu chinh kip.

- Su chéng chéo gitta B) luat Hinh su
va cac vian ban hudng din thi hanh: Mot sb
quy dinh con phu thudc qua nhiéu vao nghi
dinh, thong tu huong dan, khién viéc ap
dung thiéu thong nhat.

- Chua phat huy hiéu qua cua céc hinh
phat thay thé: Bién phap cai tao khong giam
gitr, phat tién hoac gido duc tai xa, phuong
con it dugc ap dung, chi yéu van 13 hinh
phat tu.

Nguyén nhdn ciia nhitng han ché, bat
cdp. Nhan thirc ctia mot b phan nguoi dan
va can bo vé phap luat con han ché; Hé
théng phap luat con thiéu sy dong bo véi
cac vin ban huéng dan thi hanh; Co so vat
chat, trang thiét bi phuc vu cong tac diéu
tra, xét xtr chua dap tmg yéu cau; Mot sb
hanh vi pham td1 méi (t61 pham cong nghé
cao, t6i pham xuyén qudc gia...) chua
dugc cap nhat kip thoi trong cac quy dinh
hién hanh.

* Nhitng vin dé can sira doi, bo sung:

- Hoan thién cac quy dinh vé toi pham
cong nghé va an ninh mang: Can bd sung,
cu thé hoa cac hanh vi nhu tin céng mang,
ltra ddo qua khong gian mang, chiém doat
dir liéu ca nhan, va st dung cong nghé Al
cho muc dich pham t6i.

- Ra soat, dinh lugng 1o cac yéu to cau
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thanh t6i pham: Nén quy dinh cy thé hon
cac muec thiét hai, hau qua hoac hanh vi dé
tranh cach hiéu mo ho, dam bao tinh minh
bach va cong bang trong xét xir.

- M6 rdng pham vi ap dung hinh phat
thay thé hinh phat tu: Tang cuong ap dung
cac hinh phat nhu phat tién, lao dong cong
ich, gido duc tai cong déng, dac biét voi
nguodi pham toi 1an dau, toi it nghiém trong
- pht hop xu thé nhan dao hoéa phap luat
hinh su.

- Stra d6i quy dinh vé trach nhiém hinh
su cta phap nhan: Can quy dinh rd hon vé
diéu kién, muc phat, va bién phap khic
phuc hau qua dé tang tinh ran de va kha thi,
nhét 14 d6i voi cac doanh nghiép vi pham vé
moi truong, tai chinh, hoac dir liéu.

- B6 sung quy dinh vé bao vé nan nhan:
Ting cuong co ché bao vé nhdn chimg,
ngudi td gidc, nguoi bi hai; mé rong quy
dinh vé bdi thuong va ho tro tAm 1y cho nan
nhan trong cac vu an hinh su.

Viéc tiép tuc hoan thién B luat Hinh
su 14 yéu cau khach quan, cip thiét trong
bdi canh x4 hoi Viét Nam dang hd1 nhap sau
rong vao nén kinh té — phap 1y toan cau.
Nhiing stra doi, bd sung can hudng dén tinh
minh bach, nhan dao, hién dai va hiéu qua
thuc thi, nham dam bao phap luat hinh sy
thuc sy tréd thanh cong cu hitu hi€u trong
viéc phong ngtra, dau tranh toi pham va bao
vé cong 1y.

PE XUAT MOT SO GIAI PHAP
TRONG THU'C HIEN BQ LUAT HINH
SU

Trong tién trinh xdy dung Nha nudc
phap quyén x3 hoi chu nghia Viét Nam,
phap luat giir vai tro 1a nén tang bao dam
trat tu, ky cuong va cong béng xa hoi.
Trong hé théng phap luat éiy, B6 luat Hinh
su 1a cong cu dic biét quan trong nham dau
tranh, phong ngtra va xur 1y cac hanh vi vi
pham phap luit c6 tinh nguy hiém cho xa
hoi. Tuy nhién, dé Bo luat Hinh su thuc su

di vao doi sdng, phat huy hiéu qua, doi hoi
phai c6 nhiing giai phap cu thé, hiru hi¢u
trong viéc thuc thi. Mot sb giai phap duoc
dé xuét la:

1. Hoan thién hé thong phdp ludt: Ra
soat, stra d6i, bo sung cac quy dinh con bat
cap; Ban hanh kip thoi vin ban huéng dan
chi tiét thi hanh; Bao dam tinh thng nhét
gitta BG luat Hinh sy va cac luat khac.

2. Ndng cao ndng lwc va pham chat déi
ngii can bo tw phap: Tang cuong dao tao
chuyén mon, k§ nang nghié¢p vu; Thuc hién
nghiém ky luat, ky cuong trong cac co quan
thuc thi phap luat; Co co ché giam sat doc
lap dé han ché tiéu cuc, tham nhiing trong
hoat dong tu phap.

3. Pdy manh cong tdc tuyén truyén,
gido duc phdp ludt: T chic cac chuong
trinh pho bién phép luat trong truong hoc,
co quan, khu dan cu; St dung phuong tién
truyen thong, mang xa hoi dé lan toa hiéu
biét phap luat; Gin gido duc phap luat voi
xay dung dao duc, 161 song vin minh. Pa
dang hoa hinh thirc, chu trong vung sau,
vung dan toc thiéu sd; tap huin chuyén
sau cho bdo cdo vién va luc lugng thuc thi
phap luat.

4. Ung dung khoa hoc - céng nghé
trong thyre thi phdp ludt: Xay dung co s¢ dir
ligu quoc gia vé t0i pham; Ung dung cong
nghé s trong diéu tra, quan 1y hd so, xét
xtr; Dam bao tinh minh bach, giam bt yéu
t6 con nguoi trong cac khau nhay cam.

5. Tang cuong sw phoi hop giita céc co
quan churc nang va giam sdat cua nhan dan:
Cung c¢b mbi lién hé gitra cong an, vién
kiém sét, toa én va céc to chirc xa hoi; Phat
huy vai tro giam sat cuia bdo chi, Mat tran
T6 qudc, cong dong dan cu; Kip thoi phat
hién, xtr Iy vi pham trong qué trinh thuc thi
phap luat.

6. Tang cuong nguon lwc: B sung
kinh phi, nhan lyc cho cong tac thi hanh, hd
trg cac dia phuong kho khan.
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7. Ciing ¢6 s6 liéu thong ké, danh gid
dinh ky: Thiét 1ap hé théng bao cao théng
nhét toan quéc vé viéc thi hanh Bo luat
Hinh su (khoi td, xét xur, thi hanh 4n, tai
pham) dé c6 co s¢ danh gid toan dién.

8. Mo rong chinh sach huong thién:
Tang cuong cac bién phap phuc hdi, tai hoa
nhap; diy manh viéc mién, giam hinh phat,
x0a an tich & nhitng truong hop phu hop;
dong thoi dam bao cong tac thi hanh an
nghiém minh.

Thuc hién tét BO luat Hinh su khong chi

TAI LIEU THAM KHAO:

1. B lua:lt Hinh sy Viét Nam nam 2015 (sta
doi, bo sung nam 2017).

2. Nghi quyét s6 01/2021/NQ-HDTP ciia Hoi
dong Tham phan TANDTC.

3. Béo cdo tong két cong tac nganh Toda an
nhan dan nam 2024.
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g6p phan bao dam cong bang xa hoi, bao vé
quyén con ngudi, ma con cung cd niém tin
cua nhan dan vao Nha nudc va phap luat,
tao moi trudng 6n dinh, lanh manh cho phat
trién kinh té - xa hoi. Hon nita, B9 luat Hinh
su chi thuc sy c6 gia tri khi dugc thyc thi
nghiém minh va hiéu qua trong doi sdng.
Vi vay, mdi co quan, td chirc, cA nhan can
nang cao y thirc trach nhiém, gop phan xay
dung mdt xa hoi thugng ton phép luat, noi
ma cong ly dugc bao dam va cai thién dugc
ton vinh./.

4. Mot sb bai viét trén Tap chi Nha nudc va
Phép luat, Tap chi Kiém sat, Tap chi Toa an
nhan dan.

5. “Nhitng cdn cir @é xudt bo hinh phat tir hinh
d6i véi 8 t6i danh” - phan tich thay dbi phap
ludt hinh su dé dap Gmg yéu cau hoi nhap va
tinh than nhan dao.



