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MOT SO VAN BE TON TAI, VUGNG MAC
TRONG QUY DINH VE NGUOI BAI DIEN
TRONG T0 TUNG HINH SU

Truwong Cao dang Canh sat Nhan dan I1

e TOM TAT Ché dinh nguoi dai dién trong Bo luat T6 tung hinh su ndm 2015 nham
bao vé quyen loi cho nhitng nguoi tham gia to tung hinh su, dam bdo tinh diing ddn, khdch
quan cua qua trinh to tung, the hién tinh nhdn van cua phap lugt. Tuy vay, nhitng quy dinh
nay van con nhitng han che vuong mac qua trinh ap dung. Do do can tim ra nhiing giai
phdp khdc phuc dé bao vé tot hon quyén va loi ich hop phdp ciia nhitng nguoi tham gia to
tung hinh su.
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® ABSTRACT: The representative regime in the 2015 Criminal Procedure Code aims
to protect the rights of those participating in criminal proceedings, ensure the correctness
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it is necessary to find solutions to better protect the rights and legitimate interests of those
participating in criminal proceedings.
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guoi dai dién trong t6 tung hinh sy
‘ \ ‘ la nguoi tham gia vao qué trinh t0
tung dé bao vé quyén loi cua nhu’ng
ngu:(n tham gla t6 tung hinh sy, theo yéu
cau cua ngu’(n tham gia t6 tung hodc theo su
chi dinh cta co quan, ngudi c6 thim quyen
Nguoi dai dién khong chi bao vé quyén loi
cho nguoi thyc hién hanh vi pham t6i ma
con la ngu(n bao vé cho nhitng nguoi khac
tham gia t0 tung trong nhitng trudng hop
duoc phap luat quy dinh. Theo B§ luat T6
tung hinh sy ndm 2015 (dudi day goi 1a Bo
luat TTHS) ngux‘yi dai dién co thé 1a nguoi
tham gia to tung vai tu cach ngum bao chira
cho nguoi bi budc tdi, ngum bao vé quyen
lo1 ich hop phap cua nguoi bi t6 giac, nguoi
bi kién ngh1 khoi t, bi hai, du:()’ng su hoac
cung c6 thé voi tu cach la nguoi dai dién
ctia ngudi tham gia t6 tung khac.
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1. NHUNG QUY DPINH CU THE
VE NGUOI PAI DIEN TRONG TO
TUNG HINH SU

Theo quy dinh cia B6 luat TTHS, nguoi
tham gia t6 tung thudc cac trudong hop sau
phai ¢6 nguoi dai dién:

Thir nhdt, bi can, bi cdo, bi hai, nguyén
don dén su, bi don dan su, ngudi c6 quyén
lgi, nghia vu lién quan dén vu 4n 1a phap
nhén, co quan, t6 chiirc.

B6 luat T6 tung hinh sy quy dinh cu thé
cac quyén va nghia vu ciia nguoi dai dién
theo phap luat cua bi can, bi cdo 1a phap nhan
dé nhing ngu’(n nay c6 thé dai dién cho phap
nhan tham gia vao qua trinh t6 tung hinh sy.
Nguoi dai dién trong truong hop nay duogc
thue hién cac quyén va nghia vu cta bi can,
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bi cao dugc quy dinh tai biéu 60, Piéu 61
B0 luat T6 tyung hinh sy nam 2015.

Moi hoat dong t6 tung ctia phap nhan
bi truy ctru trach nhi€ém hinh sy dugc thong
qua nguoi dai dién theo phap luat ctia phap
nhan. Truong hop nguoi dai dién theo phap
ludt cua phap nhén bi khoi t6, diéu tra, truy
td, xét xtr hoic khong thé tham gla t tung
du’oc thi phap nhan phai cu ngu’m khac lam
ngu’(n dai dién theo phap luat cia minh tham
gia t6 tung. Truong hop phap nhan thay doi
nguoi dai dién thi phap nhan phal thong bao
ngay cho co quan ¢o tham quyén tién hanh
t0 tung. Tai thoi diém khai t6, diéu tra, truy
t6, xét xir ma phap nhan khong co ngum
dal dién theo phap luat hodc c6 nhiéu nguoi
cung la dai dién theo phap luét thi co quan
c6 tham quyen tién hanh t6 tung chi dinh
mot nguoi dai dién cho phap nhan tham gia
to tung.

Khi triéu tap nguoi dai dién theo phélp
luat cua phap nhan, nguol co tham quyén
tién hanh t6 tung phai giri glay triéu tap.
Nguoi dai dién theo phap luat ctia phép nhan
phal cd mat theo glay tri¢u tap. Truong hop
vang mat khong vi ly do bét kha khang hoic
khong do tré ngai khach quan thi nguoi
cO tham quyen tién hanh t6 tung c6 thé ra
quyét dinh dan giai. Viéc 1dy 10i khai nguoi
dai dién theo phap lut cua phap nhan dugc
tlen hanh theo quy dinh ctia phap luat TTHS
(Diéu 442 B0 luat TTHS. Dai vai bi hai la co
quan, t6 chirc ¢ su chia, tach, sap nhap, hop
nhat thi nguol dai dién theo phap luat hodc
t6 chuc, ca nhan ké thira quyen va nghla vu
cua co quan, t6 chtrc d6 c6 nhimg quyén va
nghia vu cua bi hai dugc quy dinh tai khoan
2, 4 Piéu 62 Bo luat TTHS Truong hap
nguyén don dén sy, bi don dan sy, ngudi co
quyén loi, nghia vu lién quan dén vu an la
phép nhan thi ngu:c‘ri dai di¢n theo phép luat
cua nhung nguoi tham gia to tung nay co
quyén va nghia vu quy dinh lan luot tai cac
biéu 63, 64, 65 Bo luat TTHS.

Thit hai, bi can, bi céo, bi hai, nguyén
don dan sy, bi don dan s, ngu’m co quyen
loi, nghia vu li€n quan dén vu an la ca nhan
dudi 18 tudi, mat hoic bi han ché nang Iyc
hanh vi dan sy; bi hai chét, mat tich.

Ngudi chua du 18 tudi, ngudi bi mat
nang luc hanh vi dan su hoac han ché ning
luc hanh vi dan sy khi tham gia quan hé phap
ludt t6 tung hinh su can phal co ngum dai
dién cung tham gia dé bao vé quyen lgi cho
ho. Do d6, trudong hop bi can, bi cdo, bi hai,
nguyén don dan su, bi don dan su, ngu:(‘)ri co
quyen loi, nghia vu li€n quan dén vu an la
ca nhan du(n 18 tudi, bi mat hodc han ché
nang luc hanh vi dan sy thi can thiét phai c6
nguoi dai dién tham gla vao qua trinh t0 tung
nham dam bao quyén va loi ich hop phap
ctia ho va thyc hién nhitng quyén va nghia
vu cua nhiing nguoi nay theo quy dinh cta
phap luat.

Trong truc‘mg hop bi hai chét hodc mat
tich thi ngu:(n dai dién theo phap luét cua ho
s€ tham gla vao trinh t6 tung va thuc hién
nhitng quy€n va nghia vu cua bi hai dugc
quy dinh tai khoan 2, khoan 4 Diéu 62 B
luat TTHS.

Thir ba, ngum bi gitr trong truong hop
khan cép, nguoi bi bat, nguoi bi tam gitr,
nguoi lam chung dudi 18 tuoi.

Theo quy dinh cta Bo luat TTHS, d6i
voi ngum bi budc t01, ngu(n lam chung la
ngu:orl duoi 18 tu01 thi can phai “bao dam
quyen tham gia to tung cua nguoi dai dién
cua ngu’0’1 dudi 18 tudi, nha truong, Doan
thanh nién, ngu:(n co klnh nghiém, hiéu biét
vé tam ly, xa hoi, t6 chirc khac noi nguoi
dudi 18 tudi hoc tap, lao dong va sinh hoat”.
Viéc tham gia to tung cua nguoi dai dién
trong truong hop nay khong chi nham bao vé
quyén va loi ich hop phap cho nguoi ma ho
dai dién ma con gop ~phan dam bdo cho qua
trinh té tung duoc dién ra mot cach thun loi
thong qua trach nhiém giam sat ctua ho ddi
véi ngudi ma ho dai dién.

Hai la, quy dinh Vé cac truong hop
phai tir ch01 tham gia t6 tung hodc bi thay
d6i. Néu ngu’orl dai dién cua bi hai, du’O’ng
s hodc cua bi can, bi cédo la ngum c6 thAm
quyen tién hanh to tung, ngu(n gidm dinh,
ngu:(n dinh gia tai san; nguoi phién dich,
ngu’orl dich thuat thi ho pha1 tir chdi tham gia
t0 tung hodc bi thay doi theo quy dinh lan
luot tai khoan 1 Di€u 49, khoan 5 Diéu 68,
khoan 5 Diéu 69, khoan 4 biéu 70 Bo luat
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TTHS . Nhitng quy dinh nay nham dam béo
cho qua trinh t6 tung dugc khach quan, vu
an duoc giai quyét ding theo quy dinh cua
phép luat.

Ba la, ngum dai di€én cua nguo1 bi budc
t6i c6 quyén ty minh thyc hién quyén bao
chira cho ngudi bi budc to1 hodc lya chon, tir
chéi hodc dé nghi thay doi nguoi bao chita
cho nguo1 ma ho dai dién theo quy dinh cua
phép luat.

Nguoi bao chira 1a nguoi dugce ngum bi
budc t0i nho bao chira hodc co quan c6 thim
quyén tién hanh to tung chi dinh va dugc co
quan, ngu’m ¢6 thim quyén tién hanh t tung
tiep nhan viéc dang ky bao chira. Nguoi dai
di¢n ctia nguoi bi budc tdi cé thé 1a nguoi
bao chira. Nguoi dai dién cua nguoi dudi 18
tudi bi budc toi co6 quyén lya chon ngu(‘)’i bao
chita hodc ty minh bao chira cho ngucn dudi
18 tudi bi budc toi. Ng0a1 ra nguol dai dién
cua nguoi bi budc t0i c6 quyen dé nghl Uy
ban Mat tran T quoc Vi€t Nam va cac to
chirc thanh vién cua Mat tran cap huyén tro
1én ctr bao chira vién nhan dan dé bao chira
cho nguoi bi budc t6i la thanh vién cua t6
chirc minh. Néu nguoi dai dién cua bi can, bi
céo V& t0i ma B¢ luat Hinh sy quy dinh mirc
cao nhat ctia khung hinh phat la 20 nam tu,
tu chung than, tr hinh; nguoi dai dién cua
ngu’m bi budc 91 co nhu:oc diém vé thé chét
ma khong thé tur bao chira; ngum c6 nhuoc
diém vé tdm than hodc 1a nguoi dudi 18 tudi
khong mo1 nguoi bao chira thi co quan co6
thAm quyén tién hanh t6 tung phai chi dinh
ngudi bao chira.

Ngucn dai dién cua nguoi bi budc tdi co
quyén tu ch01 hoic dé nghi thay doi nguoi
bao chira (ké ca nguol bao chira do chi dinh).
Truong hop ngu’m dai dién tir chdi hodc dé
nghi thay doi ngu’orl bao chira thi phai c6 co
su dong ¥ ¥y cua nguoi bi bude 01, trur tru’cmg
hop ngu’cn bi budc t01 c6 nhugc dlem ve thé
chat ma khong thé tw bao chira; ngucn co
nhuoc diém vé tim than hodc 1a nguoi dudi
18 tudi.

Truong hop chi dinh nguoi bao chira ma
ngu:cn bao chita ving mit thi Hoi dong xet
xur phai hoan phlen toa. Neu nguoi dai dién
ctia bi cao dong ¥ xét xir vang mat ngudi bao
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chira thi Hoi dong xét xir tiép tuc xét .
Bon la, nguoi dai dién cua nguoi bi
t6 giac, ngum bi kién ngh1 khoi to, bi hai,
duong su c6 thé 1am nguoi bao vé quyen va
loi ich hop phap cua ho. Trong truong hop
do, nhu’ng nguoi dai dién nay s€ c6 nhing

quyén va nghia vu dugc quy dinh 1an luot tai
Piéu 83, Piéu 84 Bo luat TTHS.

Nam la, traong hop khoi t6 vu an hinh
su vé toi pham quy dinh tai khoan 1 cac Biéu
134, 135, 136, 138, 139, 141, 143, 155, 156
va 226 cua Bo luat H1nh su thl pha1 co yéu
cau cta ngudi dai dién cuia bi hai néu b1 hai 1a
nguoi dudi 18 tu01 nguoi ¢6 nhugc diém vé
tAm than hodc thé chat hodc di chét. Ngucn
dai dién cua bi hai trong tru’ong hop nay da
rut yéu cau khoi t6 thi khong co quyen yeu
cau lai, trir trudng hop rat yéu cau do bi ép
budc, cudng burec.

Sau la, quy dinh vé ké bién tai san: ké
bién tai san chi ap dung d6i v6i bi can, bi céo
Ve t01 ma B luat Hinh su quy dinh hinh phat
tién hoic co thé bi tich thu tai san hodc dé
bao dam boi thuong thiét hai. Khi tién hanh
ké bién tai san phdi c6 mat nguodi dai dién
cua bi can, bi céo.

Bay la, quy dinh vé su co6 mit va tham
gia t0 tung cua nguoi dai dién:

Dbi voi bi can 1a ngudi dudi 18 tudi thi
khi hoi cung phai c6 mét nguoi dai dién cua
bi can. Nguoi dai dién cia bi can phai cung
ky vao bién ban héi cung.

Dm vO1 nguoi bi bude 61 la nguoi dudi
18 tudi thi co quan diéu tra, co quan dugc
giao nhiém vu tién hanh mot sO hoat dong
dleu tra, Vién kiém sat, Toa an c6 thé ra
quyet dmh giao ho cho ngu’orl dai di¢én glam
sat dé bao dam su c6 mit cua o khi co gidy
triéu tap cua co quan co thim quyen tién
hanh t6 tung.

Nguoi dai dién cua nguoi dudi 18 tudi
dugc tham gia viéc liy 10i khai, hoi cung
ngu:m duci 18 tudi; duara chlmg cu, tai liéu,
d6 vat, yéu cau, khleu nai, to cao; doc, ghl
chép, sao chup tai ligu hen quan den viéc
budc t01 nguoi dudi 18 tudi trong hé so vu
an sau khi két thuc diéu tra. Khi lay 161 khai
ngudi bi gilt trong truong hop khan cap,
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ngudi bi bat, ngudi bi tam giit, ngudi bi hai,
nguoi lam chirng, hoi cung bi can 1a nguoi
dudi 18 tudi, co quan cod thAm quyén tién
hanh to tung pha1 thong bao trudc thoi glan
dia diém lay 161 khai, hoi cung cho nguoi dai
dién cua ho dé nhung nguoi nay tham du vao
qué trinh do.

Ngudi dai dién co thé hoi ngudi bi bit,
nguoi bi tam gilr, bi can 1a ngudi dudi 18
tudi néu dugc Dleu tra vién, Kiém sat vién
dong y. Sau m01 lan lay 161 khai, hoi cung
cua nguol co tham quyen két thuc thi nguoi
dai dién co the hoi ngu:(n bi gilr trong truong
hop khan cap, nguoi bi bat, nguoi bi tam gii,
bi can.

Phién toa xét x1r bi céo 1a nguo‘l dudi 18
tudi phai c6 mat nguoi dai dién cua bi cdo,
trir truong hGp nhirng nguoi nay vang mit
ma khong vi 1y do bat kha khang hodc khong
do tr¢ nga1 khach quan. Poi véi vy 4n ¢o bi
hai, nguo1 lam chung la nguoi dudi 18 tu01
tham phan chu toa phién toa co thé yéu cau
nguoi dai dién hoi bi hai, ngudi lam chu’ng
Phién toa xét xir ddi voi phap nhan pha1 co
mat ngudi dai dién theo phép luat cua phap
nhan, nguoi dai dién cua bi hai 1a phap nhan.

Khi xac dinh ngum c6 hanh vi nguy
hiém cho xa hoi mac bénh tam than hodc
bénh khac lam mat kha ning nhén thirc hodc
kha nang diéu khién hanh vi thi ngu’orl dai
dién cua nguoi do co the tham gia t0 tung
trong truong hop can thiét.

Ngu(n dai dién cua nguol dudi 18 tudi
phai xin 16i ngudi bi hai va boi thudng thiét
hai (néu c6) trong truong hop ap dung bién
phép hoa giai tai cong dong.

Tam la, ngum dai dién cua bi céo, bi
hai, duong su co quyen khang 4o vé nhung
noi dung cu thé ctia ban an nhu sau:

Nguoi dai dién cua bi cdo, bi hai (thudc
truong hop c6 nguoi dai dién) ¢ quyén
khéng céo ban 4n hoac quyét dinh so tham.

Nguoi dai dién cua nguyén don dan su,
bi don dan su (thuf)c truc‘mg hop ¢cé ngu:di
dai dién) co quyen khang cao phan ban an
hodc quyét dinh c6 lién quan dén viéc boi
thuong thiét hai.

Nguoi dai dién cua nguoi ¢o6 quyen loi,

nghia vy lién quan dén vu an (thudc truong
hop ¢6 nguoi dai di€n) c6 quyén khang cao
phan ban an hodc quyét dinh co6 lién quan
dén quyén loi, nghia vy cua nguoi co6 quyén
loi, nghia vu lién quan dén vy an.

2. MOT SO BAT CAP, VUONG
MAC TRONG QUY, DINH VEN GUGI
PAI DIEN KHI GIAI QUYET VU AN
HINH SU

Thir nhat, B6 luat TTHS chi méi quy
dinh truong hop chi dinh ngudi bao chira ma
chua co6 quy dinh vé chi dinh nguoi bao vé
quyén va loi ich hop phép cho bi hai.

Theo Bo luat TTHS, ngum bi budc t61
dudi 18 tudi duoc co quan co thAm quyén
chi dinh nguoi bao chira trong nhitng tru’ong
hop luét dinh. Trong khi d6 lai chua c6 quy
dinh vé chi dinh nguoi bao vé quyén loi ich
hop phap cho bi hai 1 nguoi dudi 18 tudi,
ngu:(n 6 kho khan nhén thire, 1am chu hanh
vi; nguoi mat hodc han ché niang lyc hanh
vi dan su. Dleu nay chua dam bao nguyen
tic vé quyen binh dang trudc phap luat cua
nhiing nguoi tham gla t6 tung. Bi hai thudc
nhiing truong hop nay, nhat 1a bi hai dudi 18
tudi khong chi bi thiét hai vé thé chat tinh
than va tai san ma hanh vi nguy hiém cho xa
hoi cta nguoi bi bude t01 con gy tac dong
16n dén tam 1y cua ho, anh hu:ong lau dai doi
v6i doi sdng sinh hoat hoc tap cua ho... Tuy
nhién, khong pha1 bi hai nao cung c6 diéu
kién dé nho nguforl c6 kién thirc vé phép luat
dé bao vé quyen va loi ich cho ho. Cho nén
trong thyc tién viéc bao vé quyén va loi ich
hop phap cta ho do nguoi dai dién cua ho
thuc hién. Tuy vay, trinh do hiéu b1et phap
luat cua nguoi dai dién trong nhiéu truong
hop ciing bi han che Diéu nay dan dén mot
thyue té d6 1a quyén, loi ich hop phap cua bi
hai 1a ngu’m dudi 18 tu01 nhat 1a nguol bi
hai trong cac vu an khoi t6 theo yéu cau cua
nguoi bi hai khong duge dam bao.

Thir hai, B6 luat TTHS chua c6 quy
dinh vé chi dmh ngu:orl dai dién.

Trong thuc tién nhiéu vu 4n, c6 truong
hop bi can, bi cao, bi hai 1a nguoi dudi 18
tuoi song lang thang, co nho, khéng xac dinh
duoc dia chi; bi hai 1a nguoi ¢6 khé khan
nhan thuc, lam cha hanh vi; ngudi mat hodc
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han ché nang lyc hanh vi dan sy va khong
c0 nguoi dai dién thep phap luat thi co quan
tién hanh t6 tung van phai ctr nguoi dai dién
cho bi can, bi cédo, bi hai thu¢c vao nhing
truong hop nay. Thong thu:ong, CO quan tién
hanh t6 tung phai can cir vao cac quy dinh
ctia B luat T6 tung dan sy dé cir nguoi dai
dién cho bi can, bi cdo, bi hai dudi 18 tudi;
bi hai 1a nguoi bi hai la ngu’orl co kho khan
nhén thirc, lam chu hanh vi; nguoi mat hoic
han ché ning lyc hanh vi dan su. Trong khi
do, Bo luat To tung hinh sy khong co6 quy
d1nh cu thé vé nguoi dai dién cho bi can, bi
cdo hodc bi hai thugc nhing d6i twong néu
trén. Diéu nay cing din dén nhirng nhan
thire khac nhau g1u:a cac co quan tién hanh t6
tung trong viéc xac dinh giai doan nao mdi
cu nguoi dai dién, vige cu nguoi dai dién
thuc hién nhu thé nao.

Thir ba, BO luat TTHS chua co6 quy dinh
vé thi tuc dang ky bao vé¢ quyen va loi ich
hop phap cho nguoi bi t6 giac, ngu’(n bi kién
nghi khoi t6; bi hai, dwong su; ma chi quy
dinh vé thu tuc dang ky bao chua (Diéu 78)
ma khong quy dinh vé thu tuc dang ky bao
S quyen va lot ich hop phap cua nguoi bi
t6 giac, nguoi bi kién nghi khoi t6; bi hai,
duong sy. Piéu ndy di dan t6i mot thue te
la khi nguoi dai dién cua nguoi bi t6 giac,
ngu’orl bi kién nghi khoi td; bi hai, duong su
1a ca nhan duéi 18 tudi, c6 kho khin nhan
thire, 1am chu hanh vi; nguoi mat hodc han
ché nang luc hanh vi dan sy mudn bao vé
quyen loi ich hop phap cua nhiing nguoi
nay nhung ho khong biét phai lam nhu thé
nao. Cac co quan tién hanh t6 tung cling ling
ting trong cac tinh huéng nay.

Thir tur, BO luat TTHS chua quy dinh 1o
ve nguoi dai dién khi ho c6 nhuge dlem vé
thé chat; nguoi c6 nhuoc d1em vé tam than.

Theo B6 luat TTHS, néu nguoi dai dién
cua ngu01 bi budc 01 c6 nhugc diém vé thé
chit ma khong thé tu bao chira; ngu:cn co
nhuoc diém vé tim than khong moi nguoi
bao chira thi co quan co6 tham quyen tién
hanh té tung phai chi dinh ngudi bao chira.
Trong khi do6, B luat lai khong co quy dinh
viec xac d1nh tinh trang ngudi ¢6 nhuoc
dlem vé thé chét hodc co nhuoc diém Ve tam
than 1a tinh trang nhu thé nao, cd bt budc
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c6 két luén cua co quan c6 tham quyén hay
c6 quyét dinh cua Toa an khong, trinh ty thu
tuc nhu thé nao; ngu:orl c0 nhuoc diém vé thé
chat, vé tim than c6 giong nhu ngu:(n c6 kho
khan nhan thic lam chu hanh vi nhu quy
dinh ctia B§ luat Dan sy ndm 2015 kh@ng

3. MOT SO KIEN NGHI NHAM
HOAN THIEN QUY DINH CUA PHAP
LUATTO TUNG HINH SUVENGUOI
DAI DIEN

Trén co s¢ nhiing van dé& con ton tai,
han ché néu trén trong quy dinh cta B luat
TTHS vé ngu:01 dai dién trong t t6 tung. hinh
sy, ban than xin d& xuat mot sb van dé sau
nham hoan thién quy dinh cta phap luat vé
ché dinh nay nhu sau:

Mot la, nghlen ctru, chinh stra, bo sung
cac quy d1nh cua phap luat TTHS vé nhiing
Van dé con thiéu sot, ton tai trong quy dinh
vé ngu’0’1 dai dién trong qua trinh giai quyét
vu an.

Theo noi dung da phéan tich & trén, cac
quy dinh vé viéc chi dinh ngudi dai d1en cua
nguoi bi budce toi, ngucn bi hai, duong sy;
chi dinh nguoi bao vé quyén va loi ich hop
phap cua bi hai, dwong su la nguoi dudéi 18
tudi cling nhu tha tuc dang ky bao v¢ quyen
va lgi ich hgp phap cta bi hai, duong su van
chua dugc quy dinh ciing nhu hudng dan
thue hién cu the trong thyc tién. Do d6 doi
hoi can phai b6 sung, hoan thién cic quy
dinh nay nham tao co SO phap ly cho qua
trinh 4p dung vao thyc tién giai quyet vu an
hinh su. Dong thoi, can cod nhu'ng bo sung,
hudng dan can thiét vé nhu’ng van dé c6 lién
quan dén ché dinh nguon dai dién nhu tinh
trang nhuoc diém vé thé chat, tinh than cta
nguoi bi budc t01, nguoi bi ha1 du’ong su.
Day 1a co s& quan trong dé co the xac dinh
ngu’ol dai dién cho nhirng nguoi nay trong
qua trinh t6 tung nham dam bao quyen va
loi ich hop phap cua ho. diéu nay co the
dugc thuc hién thong qua viéc sua d6i, bd
sung cac quy dinh ctia Bo luat T tung hinh
su hodc ban hanh nhiing van ban dudi luat
nham huéng dan thyc hién nhimg van dé
con ton tai, vudng mac do.

Hai la, tang cuong cong tac tuyén

truyén, pho bién chc quy dinh cua phép luat
TTHS.



NGHIEN CUU TRAO BOI

Trén co s¢ quy dinh vé nguoi dai dién
trong t6  tung hinh sy, cac co quan co tham
quyén can ting cuong tuyén truyen, pho bién
trong luc lugng tién hanh hoat dong 6 tung
cung nhu trong quan chung nhan dan dé moi
ngudi c6 thé nam rd cac quy dinh nay va ap
dung, thuc hién dung dan trong qua trinh giai
quy€t vu an. Poi v0i nhitng nguoi co tham
quyén tién hanh to tung, viéc nam vitng cac
quy dinh nay s€ gitp cho vi¢c ap dung duoc
thong nhét, dung dan, tranh tinh  trang nhiing
nhiéu, gay anh huéng dén quyén va loi ich
hop phép cua nhu’ng ngudi tham gla t6 tung.
Mat khac, trén co s biét va hiéu rd cac quy
dinh Ve ngu:(n dai dién, nhung nguoi tham
gia th tung noi chung, ngudi bi budc toi va bi
hai noi ri€ng co thé chu dong trong vigc uy
quyén cho nguoi dai dién d€ bao vé quyen
lgi cho minh, dong thoi ngudi dai dién c6 thé
nam ro vé quyen va nghia vu cia minh trong
qua trinh t0 tung dé thyc hién day du, dung
d4n va hiéu qua.

Theo d6, cac co quan co tham quyen
can tang cudng cac hoat dong tap huén, gido
duc, b01 dudng cho lyc lugng tién hanh hoat
dong t6 tung hinh su. Mat khac, trong qua
trinh tuyén truyen phd b1en cac quy dinh
phap luat cho ngudi dan can cht y kha nang
nhan thirc, linh hoi nhung kién thirc, hiéu
biét Ve phap ludt cua cac tang lop dan cu, cac
loai di tugng tr do lya chon nhiing phuong
phap tuyén truyén gido duc phu hop.

Ba la, phal t6 chuc tot viée thuc hién
phap luét no1 chung, thyuc hién cac quy dinh
cua phap luat vé nguoi dai dién trong to tung
hinh su.

Thong qua viéc ndm 18 cac quy dinh
cua phap luat vé nguoi dai dién, cac co quan
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4. Nguyén Thi Van Hoa, Nguoi dai dién hop phap trong

c6 tham quyén tién hanh t6 tung cﬁng nhu
nhitng ngu’ou tham gia t6 tung va nguo’l dai
dién cta ho c6 thé thuc hién hiéu qua cac
quy dinh d6 trong qua trinh glal quyét vu
an. De bao dam tinh hi€u qua cua hoat dong
nay, can chu y phai thuong xuyén kiém tra,
ra soat, tong két, danh gia thuc tién thuc hién
phap luat néi chung, quy dinh cta phap luét
v€ nguoi dai dién noi riéng dé kip thoi _phat
hién nhimg van de con ton tai, han che bat
cap. Tir d6 co thé chin chlnh sua d01 bd
sung cac quy dinh d6 cho phu hop voi thu:c
tién. Mat khac phai ddy manh viéc kiém tra,
glam sat qua trinh thi hanh cac quy dinh
nay cua phap luat nharn kip thoi phat hién
va khic phuc nhu’ng khlem khuyet yéu kém
ctia nhitng ngudi c6 tham quyén tién hanh to
tung khi thue hién cac quy dinh nay, gay anh
huong dén quyen va loi ich hop phap cua
nguoi tham gia to tung cling nhu gdy kho
khan, can tré hoat dong cua nguoi dai dién
trong qua trinh gidi quyét vu an.

Thong qua viéc tim hiéu va phan tich
cac quy dinh v€ nguoi dai dién trong B luét
TTHS nam 2015 cho thay nhu’ng ton tai,
Vuong mic trong quy dinh vé ngu0’1 dai dlen
khi ap dung trong thuc tién g1a1 quyet cac
vu 4n hinh su doi hoi can phai c6 ngudi dai
di¢n. Chinh vi I& do, trén co s& nhan thirc
duoc nhﬁ:ng thiéu sot, ton tai trong cac quy
dinh nay, cac co quan, nguoi c6 tham quyen
can nghlen ctru, diéu chinh, sua d6i va bod
sung cac quy dinh phap luat vé ngu’(n dai
dién trong to tung hinh su, tao co s& phap ly
0 rang dé ngu’m dai di¢n theo phap luét cua
nhung nguo1 tham gia t6 tung co thé tham
gia vao qua trinh t6 tung hinh su, gop phan
dam bao tinh ding dan, khach quan trong
qua trinh giai quyét vu an hinh su./.
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